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Bicyclists should make note of two late 
cases involving the right to claim the wheel 
as exempt from execution. The statute law 
of Texas provides that there shall be exempt 
from execution, to a person not a constituent 
of a family, among other things, ‘‘all tools, 
apparatus, and books belonging to any trade 
or profession.’’ In Smith v. Horton, decided 
by the Court of Civil Appeals of Texas, it 
was held that a bicycle is not a ‘‘tool or ap- 
paratus’’ belonging to the profession of an 
architect and was not exempt. In Shade- 
wald v. Phillips, decided by the Supreme 
Court of Minresota, it was held that a bicycle 
is nota ‘‘wagon’’ within the meaning of an 
exemption from execution. Counsel cited to 
the court Allen v. Coates, 29 Minn. 46, 11 N. 
W. Rep. 132, and Kimball v. Jones, 41 Minn. 
318, 45 N. W. Rep. 74, in the former of 
which the Minnesota court held that a light 
open buggy with side springs, and in the lat- 
ter that a two-seated upholstered carriage 
built for easy riding, and suited only for use 
as a family carriage, were ‘‘wagons,’’ within 
the meaning of the statute. To this the court 
says that ‘‘we have always held that exemp- 
tion laws should be construed with reasonable 
liberality in favor of the debtor, but we have 
gone far enough in that direction in holding 
that vehicles of the kinds referred to were ex- 
empt as ‘wagons,’ and must draw the line 
at bicycles.’’ 





In a recent issue we reported the case of 
People v. Martin, wherein the Supreme Court 
of Michigan seemed to adopt an innovation 
in the common law applicable to larceny, 
holding that one may be guilty of that crime 
in appropriating to his own use money or 
articles lawfully in his custody or possession. 
(46 Cent. L. J. 450.) Ina note to that case 
wherein were collected the latest authorities 
on the subject, it was made clear that such 
doctrine, though in apparent derogation of 
the common law, was neither unreasonable 
nor illogical, and had been recognized by 
many modern courts. A case has since been 
decided by the Supreme Court of California, 
wherein the doctrine is practically upheld. 





People v. Montarial, 53 Pac. Rep. 355. There 
it appeared that M and P were roommates, 
and P gave M money, done up in a package, 
to be placed for safe-keeping in M’s trunk. 
M carried the key, but always unlocked the 
trunk on request of P, and handed him the 
package. He had no authority to touch the 
package in the absence of P, and was only 
authorized to hand it to P, or replace it in the 
trunk when P was present. It was held, that 
M’s appropriation of the money was grand 
larceny. Pen. Code, Cal. § 503, defines em- 
bezzlement as ‘‘the fraudulent appropriation 
of property by a person to whom it has been 
intrusted.’’ It was held by the court that 
the testimony of a witness that he ‘‘intrusted’’ 
his money to defendant does not conclusively 
show that the appropriation of it by defend- 
ant was embezzlement, but that expression 
must be read in the light of his whole testi- 
mony and all the circumstances, and that 
where M induced P to place his money ina 
particular place, for the purpose of bringing 
it within the possession and control of M, in- 
tending to thereafter feloniously appropriate 
it, the accomplishment of such act constitutes 
larceny. 











NOTES OF IMPORTANT DECISIONS. 


WATERS—IRRIGATION—TRANSFER OF WATER 
Riguts.—Cache La Pondre Irrigation Co. v. 
Larimer & Weld Irrigation Co., 53 Pac. Rep. 318, 
decided by the Supreme Court of Colorado, is a 
gooi case on the subject of irrigation and the 
transfer of water rights. It was held that where 
water rights, and the ditch through which they 
are enjoyed, are owned by tenants in common, 
who form a corporation, which issues shares of 
stock representing both the water rights and the 
ditch, a transfer of its shares operates as a trans- 
fer of both the water rights and the ditch, and 
that a sale of a water right separate from the 
land, whereby the water is applied to other lands, 
may be made, if the rights of others are not in- 
fringed. ’ 

It appeared here that the owner of a water 
right did not use the full quantity of water to 
which his shares entitled him, but his co-tenants 
and lessees used all the excess. It was held that 
there was no abandonment of his rights, and that 
junior appropriators cannot complain of the 
method of distribution adopted by those entitled 
to water rights, if the latter actually use the 
water, and do not divert more than the decreed 





priority to which they are entitled. 
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The evidence here showed that after the trans- 
fer of shares of water rights there was an increased 
acreage irrigated, but no more water was diverted 
from the ditch than before the transfer. It was 
held insufficient to establish that an enlarged use 
of the water had been occasioned by the transfer. 





PLEDGE—BONDS—BonaAa FIDE HOLDER.—The 
Supreme Court of Tennessee says, in Memphis 
Bethel v. Cont. Nat. Bank, 45 8S. W. Rep. 1072, 
that a bank holding negotiable bonds, pledged 
without authority as collateral security for a 
usurious loan to the pledgor, who was treasurer 
of a corporation which owned such bonds, and in- 
trusted them to his custody, is, to the extent of the 
loan and legal interest, a bona fide holder for 
value, in the absence of knowledge or notice of 
the real ownership thereof, and is not liable for 
conversion. The court remarks: ‘It is conceded 
that the owner of specific personal property may 
retake it for any person who has received it from 
one who, through breach of trust or theft, has 
obtained possession of it, and transferred or de- 
livered it to another, even though the latter is an 
innocent purchaser, and has paid full value for 
it. Taylor v. Pope, 5 Cold. 413, and cases cited; 
Van Wyck v. Norvell, 2 Humph. 195. It is also 
conceded that the rule does not apply to negotia- 
ble securities, bills of exchange, bonds, and notes, 
provided they come into the hands of an innocent 
holder for value in due course of trade. Codding- 
ton v. Bay, 20 Johns. 645; Van Wyck v. Norvell, 
2 Humph. 195; 1 Daniel, Neg. Inst. § 780. It is 
insisted that there cannot be an innocent holder 
for value of forged paper, or paper executed un- 
der duress, or paper deposited as an escrow, and 
put in circulation before condition performed, 
and many other cases are instanced. Likewise it 
is insisted there can be no innocent bolder for 
value in due course of trade when the contract is 
usurious between the parties, as in this case. 
Counsel for plaintiff cites in support of this con- 
tention: Keutgen v, Parks, 2 Sandf. 59; Ramsdell 
v. Morgan, 16 Wend. 575; Hall v. Wilson, 16 Barb. 
555. But these cases are not in accord with the 
later case of Williams v. Tilt,36N. Y.319, and are 
not in line with other authorities or those of 
our own court. In case of Oates v. Bank, 100 U. 
S. 239, 248, it was held that the lender is a 
holder for value when he takes collateral se- 
curity for the loan, even though the loan be 
usurious. In McFerrin vy. White, 6 Cold. 499, it 
was held that, if a note be void, the security given 
for it is also void, but if it is valid to some ex- 
tent, and if the usury does not appear on the face, 
it is valid to the extent of the money loaned and 
legal interest thereon, and only void as to the 
usurious excess. See, also, Causey v. Yates, 8 
Humpbhb. 606, and the recent cases of Oppenheimer 
v. Bank, 97 Tenn. 19, 36 S. W. Rep. 705, and 
Campbell v.———-—._ The principle is that the 


holder is entitled to recover only the actual 
amount paid out and legal interest, and to that 
extent is aninnocent purchaser. Ramsey v. Clark, 
4 Humph. 243; Stephenson v. Landis, 14 Lea, 433. 





It has been held that the purchase of negotiable 
corporation bonds from the ostensible owner, 
though he be in fact only a trustee, and his sale a 
breach of trust, confers perfect title upon the 
buyer, even against the cestui que trust, if the pur- 
chase was in good faith, for full value, and with- 
out knowledge or notice, actual or constructive, 
of the existence of the trust. Smith v. Railroad 
Co., 91 Tenn. 221,18 8S. W. Rep. 546. To the 
same effect we cite Caulkins v. Gaslight Co., 85 
Tenn. 693,45. W. Rep. 287; Merritt v. Duncan, 7 
Heisk. 156. In Rand on Commercial Paper it is 
said: ‘When negotiable securities are stolen, the 
owner may pursue them, or the proceeds of them, 
until they reach the hands of a bona fide holder 
for value before maturity. But trover will not lie 
for them against such holder, aithough he may 
have purchased directly from the thief. But a 
bona fide holder, who has received them by way 
of collateral, will only be protected as such to the 
extent of the debt secured.’ 3 Rand, Com. Paper, 
§ 1683. See, also, 2 Daniel, Neg. Inst. § 1496; 
Murray v. Lardner, 2 Wall. 110; Seybel v. Bank, 
54.N. Y. 288. These principles are decisive in 
this case. The plaintiff allowed its treasurer to 
have possession of its bonds. They were nego- 
tiated by him to the bank, which had no notice of 
his want of ownership or authority to pledge them. 
There was nothing to put the bank on its guard, 
or arouse its suspicion. In such caseit cannot be 
made to suffer the unavoidable loss which must fall 
upon one or the other of the parties. The bethel 
could have protected itself by requiring a sufti- 
cient official bond from its treasurer, or by mak- 
ing deposit of its bonds so as to prevent their be- 
ing put upon the market, whereby innocent pur- 
chasers might be implicated; or the bonds could 
have been so marked and labeled as to carry no- 
tice of their ownership whenever or wherever 
presented.” 


THE RIGHT OF PRIVACY AS RECOG- 
NIZED AND PROTECTED AT LAW 
AND IN EQUITY. 

Part I.—NaturRe OF THE RiGHT—ItTs 
EVOLUTION. 

Sec. 1. Definition.—Judge Cooley, in his 
valuable work on the Law of Torts,' de- 
fined this right when he spoke of it as ‘‘the 
right to be let alone.’’ Others have de- 
nominated it the ‘‘right to our personality.””’ 
This while technically correct, is not as de- 
scription, and, therefore, not as suitable a 
definition as the one given by the distin- 
guished author above named. The right of 
privacy then, is, the right of all private per- 
sons to security from undesired and irritating 
publicity. 


1 Page 29. 
2 4 Harvard Law Review, 198. 
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Sec. 2. Natural Right.—We contend that 
itis one of the rights of life, and that, in this 
sense, itis a natural or absolute right. By 
natural rights, we do not mean those that be- 
longed to man ina state of nature and which, 
because of their fundamental character, were 
retained by him when he became a member of 
society. This theory of a state of nature in 
which men existed has degenerated and be- 
come scarcely a fancy; such a state never 
did nor ever can exist. It is impossible 
to conceive of man as living out of society, 
free from the protection and subjection of her 
laws. But when we speak of natural rights 
we refer to those which universal experience 
has designated as essential and has agreed 
should be conceded to man, as a member of 
society, by the State, denominated by govern- 
ments, and guarded by courts. 

Sec. 3. Concerning the Natural Rights.— 
Life, liberty and property are commonly ae- 
cepted as the natural rights. To believe that 
these terms have the same significance to-day 
that they had when William the Conqueror first 
landed on the shores of England, would be to 
entertain a very narrow appreciation of the 
growth of the common law. 

(a.) Development of the Right to Life.— 
To our earliest forefathers, the right to life 
doubtless meant simply the right to exemp- 
tion from physical violence upon the person. 
Later it was extended to mean freedom from 
mere attempt toinflict bodily harm. But an- 
other step was needed and the action of bat- 
tery developed into that of assault.* Later it 
also implied the right to be free from exces- 
sive noises, odors, and excessive vibrations, 
and the nuisance was recognized. By 1356 
society had advanced to such a stage that to 
deprive one of his reputation was to rob him 
of part of his life, and the law of slander and 
libel arose.4 The lapse of many centuries 
was required to awaken humanity to the 
realization that a man’s family relation con- 
stituted a part of his legal life, and the aliena- 
tion of a wife’s affections became an action- 
able wrong.® Until comparatively modern 
times, the damage to a family resulting from 
seduction was not remediable. But under 
the subterfuge of a loss of service (per quod 
servitium amisit) the demand of society has 
been granted, and the right of freedom from 

5 Year Book, Lib. Ass., folio 99, pl. 60 (1848). 


* Year Book, Lib. Ass., folio 177, pl. 19. 
5 Winsmore v. Greenbank, Willes, 577 (1745). 





such humiliation bas taken its place as a nat- 
ural right, a right to life.® 

(b.) Development of the Right to Liberty. 
—Liberty, like a never-ending stream, nar- 
row and ill-defined at its source, winds its 

way through the centuries, fertilizing the arid, 
refreshing the oppressed, droadening and 
deepening with the cycles of the years. Sig- 
nifying, at first, the power of locomotion and 
immunity from imprisonment or actual re- 
straint, it has developed to such a degree that 
to-day many civil and political privileges are 
accorded even to the illiterate which were not 
hoped for by the ancients. 

(c.) Development of the Right to Property. 
—Under the earliest conditions of society a 
man’s property must have been confined to 
his tent, his clothes, and his cattle. Later 
he was allowed to claim land as his own, so 
long as he occupied it. From this condition 
it was but a step to the right to hold, trans- 
fer, and transmit real and personal property. 
Then from corporeal property, rights issuing 
out of it were recognized and denominated 
‘‘incorporeal property.’’ Next were classified 
as property intangible possessions, the prod- 
ucts of the mind, such as works of literature 
and art,’ good will,® trade secrets, and trade- 
marks.’ ‘Thus we see that the meaning of 
property has developed from the early stage 
idea that nothing is property that cannot be 
earmafked, until it embraces various kinds of 
intangible possessions. 

Sec. 4. Nature of the Development.—The 
rights considered above under the natural 
rights, embody in themselves the philosophy 
of human progress and are indices of the con- 
dition of society of the age in which they 
came to be recognized. By examining them 
as they have arisen, we notice that a higher 
civilization is characterized by a greater com- 
plexity of rights. This is not remarkable. In 
the age of primeval simplicity, the needs of 
society were simple because civilization was 
atalowebb. Men lived in tents or in huts, 
one room furnishing shelter for a large 
family. Amidst such surroundings, ideas, 
as well as dress and needs, were un- 
couth; the spiritual man was a stranger, 
and the emotions received no respect. Sur- 
rounded by such environments, escape from 

6 Bedford v. McKeval, 3 Esp. 119 (1800). 
7 1558, Dune on Copyrights, 54, 61. 


8 Gibblett v. Read, 9 Mod. 459 (1748). 
® Hogg v. Kirby, 8 Ves. 215 (1803). 
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the public gaze, and redress for the tres- 
pass of spiritual rights, was neither possible 
nor desired. Later, however, when man 
has begun to subdue the earth and to feel 
an interest in developing the latent qual- 
ities within himself, he desires a host of priv- 
ileges and immunities which were unknown to 
the former age. These must be granted him 
for society demands it. 

Sec. 5. Certain Conclusions.—What are 
the deductions from such reflections? Simply 
these: Law is instituted for the protection 
of man and thereby for the development of 
society. As civilization progresses, those 
principles which were invoked to protect the 
rights of the rude age, grow to embrace the 
more refined necessities of the civilized. 
which, being recognized as rights, require 
protection. Shall we say that these rights 
are new? Nomore so than we shall assert 
that the principles which protect them are 
new. They are as old as humanity itself. 
Born in man, they develop as he develops. 
Their growth involves three stages: First, a 
state of savagery when they exist in an in- 
choate form unrecognized and unworthy of 
protection; second, a state of civilization 
where they are recognized though not clearly. 
At this period, so indistinctly are they felt, 
that, for their violation, no remedy is af- 
forded unless with them are violated other 
rights, the traverse of which is actionable. 
In the third stage society has advanced to 
such a degree that these rights are imperative 
to further progress. They, accordingly, fling 
aside the old fictions under which their vio- 
lation was made actionable, assert their pa- 
ternity, and stand forth in their vigor and 
demand protection. 

Sec. 6. Identification of the Right of Pri- 
vacy.—The question at once arises: Has 
this right of privacy been characterized by 
such an evolution? Has it passed through 
the three stages of development, and is it 
now ready for recognition? The inevitable 
answer is ‘‘yes.’’ As to its first stage there 
can be no dispute, for all must agree that 
whatever has arisen existed first in an in- 
choate state. But we experience some diffi- 
culty in showing exactly how it appeared in 
the second stage when it was recognized so 
indistinctly that the invention of fictions was 
necessary to its protection. However, a 
close study will reveal the fact that invasions 





by elevated railroads, unwarrantable publica- 
tion of letters, piracy of photographs, and 
kindred cases which we shall presently no- 
tice. though remediable on the fictitious 
grounds of property, breach of confidence, or 
contract, are, in the ultimate analysis, but 
invasions of one’s privacy—the right which 
modern civilization is extending and is des- 
ignating as the right to be let alone. 

Sec. 7. Objections to the Old Systems of 
Relief.—lt may be asked why, if relief is at- 
tainable through these fictions, is it desirable 
that we recognize the right of privacy as 
such? The answer is that privacy is assert- 
ing itself, for society demands it, and it 
must inevitably be classed as a distinct right. 
These miserable subterfuges of the law are 
unreasonable and are a source of continual 
embarrassment. They have made the his- 
torical development of the common law spas- 
modic, destroying that hand in hand progress 
which should characterize civilization and the 
law. Besides, these old fictions are becom- 
ing inapplicable and insufficient to afford the 
proper relief. The modern is pre-eminently 
an age of invention. Thecraft of the human 
mind seems to be unlimited; and with such 
amazing rapidity are mechanical inventions 
being turned out, that the thoughtful ob- 
server grows almost fearful when he considers 
what the next may be. What are we to do 
when a family converastion can be trans- 
mitted by the elements into the receiver of 
some machine and repeated the next morning 
on the street corner for a pittance’ Or 
what, when light is made to penetrate walls 
and photograph the inmates of the house? 
Or what, when the kinteoscope will display 
to the inhuman yet natural curiosity of the 
vulgar thousands, all the incidents of the 
hanging of a husband or of a son? When 
we add to the growing sensitiveness of an 
advanced civilization, these numerous inven- 
tions which are threatening to deprive us of 
even the quietude of a less advanced period, 
and when to these we add the growing in- 
trusions of an officious press, it becomes im- 
perative that we isolate this right of privacy, 
which has so long been recognized in princi- 
ple and which has so long been struggling to 
get away from these inconsistent methods of 
protection, in order that the arising intru- 
sions may be checked in a manner harmonious 
with good sense. It is a repetition of theold 








Sal 
ar 





the 
tly 
nan 
uch 
ons 
ob- 
lers 
» do 
ns- 
- of 
ing 
Or 
ralls 
ise? 
ylay 
the 
the 
hen 

an 
ven- 
s of 
iod, 


im- 
acy, 
inci- 
g to 
s of 
itru- 
ious 
e old 





Vou. 47 


CENTRAL LAW JOURNAL. 151 








struggle between the logic and the reason of 
the law. 

Sec. 8. Introductory Summation.—Hav- 
ing observed the nature of the right of pri- 
vacy,—that it is a natural right; having 
learned of its development, that it has been 
recognized and protected for more than a 
century and a half through needless fictions, 
bearing in mind the right as we have defined 
it, we will now proceed to further explain the 
truth of our observations by examining how 
itis recognized and protected in law and 


equity. 
Part Il.—As RecoGNIzED AND PROTECTED 
aT Law. 
Sec. 1. Preliminary Remarks. — Is there 


such a legal right as the right to privacy as 
we have defined it? We contend that there 
is. While the cases are scant in which, for 
an infraction of this right, damages have been 
asked in courts of law, still there are those 
sufficient to establish the fact that the right 
of privacy is a recognized legal right. The 
dearth of authority on this point is to be 
lamented; but there are a few cases in law 
in which the question was directly raised, 
and in every one the answer was in the af- 
firmative. On the other hand, we have been 
unable to find a single decision, rendered in 


- a court of law, denying the legal existence of 


the right of privacy. It is true that the case 
of Corliss v. Walker,’ a case in equity to re- 
strain the publication of the biography of 
George H. Corliss, seems to disaffirm the ex- 
istence of this right. But a close examina- 
tion reveals the fact that it denies the exist- 
ence of the right only so far as it tends to 
restrain the privilege of the press to freely 
utter and proclaim whatever it may please. 
It then proceeds to distinguish the case at 
issue from one 1n which the right of privacy 
had been protected in a previous case'! by 
enjoining the erection of the statute of a pri- 
vate individual. The most, then, that can be 
said for this decision is, that it is a weak 
argument against the right of privacy, for, 
while impliedly admitting its legal existence 
in some cases, it denies it in relation to the 
press. In other words, we may Call it a con- 
fused recognition of the right of privacy. 
When we come to consider the ways in which 
equity recognizes and protects this right, we 
10 57 Fed. Rep. 434. 
4) Schuyler y. Curtis, 15 N. Y. Supp. 787. 


will have further occasion to refer to this 
point and to more clearly demonstrate the 
strength of our position. Let us now notice 
how courts of law have recognized and pro- 
tected the right of privacy. 

A.—ELEVATED RAILROADS. 


Sec. 1. General Statements.—It is not our 
intention to consider those cases in which 
what we consider as being the right of pri- 
vacy enters merely as a factor in determining 
the damages to be awarded, but to examine 
only those in which it has afforded the sole 
cause of relief. However, there is a line of 
decisions concerning the operating of elevated 
railroads which, owing to their individuality 
as well as to the important part they are 
destined to play in the development of this 
right, we will do well to notice in this con- 
nection. In them we find that the invasion 
of the right of privacy, if not the funda- 
menntal cause of the action, is yet a most 
important consideration in arriving at a de- 
cision. 

Sec. 2. General Rule and its Application. 
—In accordance with these adjudications, 
the rule has arisen that the loss of the pri- 
vacy of premises used as a dwelling, caused 
by the operation of an elevated road in such 
a manner that employees and passengers in 
the passing cars might look into the windows 
of the dwelling, is an element of the damages 
and the jury must be so instructed.” 


B.—Invasion BY PHysICIANs. 


Sec. 1. General Rule.—The attention of a 
physician to his patients must be personal in 
all cases except where the serious character 
of the illness requires professional consulta- 
tion. Never, except in an extreme case 
where physical assistance is absolutely nec- 
essary, is he justifiable in introducing into a 
sick room one who is not a bona fide physi- 
cian. 

Sec. 2. The Rule Applied. — Where a 
physician takes an unprofessional man into 
a room in which a woman is giving birth to a 
child, both are liable in damages, for they 
have intruded upon the privacy which the 
law secures for that house as a sacred right, 


12 Moore v.N. Y. Elev. R.Co., 14 L.R. A. 781; 
Drucker v. Manhattan R. Co., 8 Cent. Rep. 66, 106 N. 
Y. 162; Lobr v. Metropolitan Elev. R. Co.,6 Cent. 
Rep. 871, 104 N. Y. 295; Kane v. Elev. R. Co., 11 L. R. 





A. 640. 
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and requires that all abstain from its viola- 
tion.!® 
C.—ExposcrRE OF THE Bopy as EvIDENCcE. 

Sec. 1. General Statements.—The history 
of the law on this question is very interest- 
ing. It concerns the compelling of one, who 
is suing for damages for physical injuries 
sustained, to expose his or her body for an 
examination by physicians in order that the 
extent of the injuries may be revealed and 
used as evidence at the trial. Sofar as we 
have been able to find the authorities are 
confined exclusively to the United States, 
though we will hereafter refer to two analo- 
gous English cases. 

Sev. 2. General Rule.—Ilt is beyond the 
power of any court to compel one to submit 
to a surgical examination in order that evi- 
dence of the nature of the injury may be 
used in a civil action. 

Sec. 3. Basis and Illustration of the Rule. 
—We have chosen this as the general rule 
because it rests upon a foundation of sub- 
stantial and recent authority. It is not the 
universal rule, as we shall presently see. 
We have formulated it from a late decision by 
Mr. Justice Gray.* A woman had instituted 
proceedings against a railroad company to 
recover damages for injuries she had received 
by reason of a defectively constructed berth. 
Three days before the trial the defendant 
moved the court for an order against the 
plaintiff, requiring her to submit to a surgical 
examination. Tbe motion was overruled and 
an appeal was taken. Justice Gray con- 
firmed the action of the lower court, saying 
that no precedent, suchas the defendants 
had desired, could be found in the common 
law. ‘‘Noright,’’ be said, ‘‘is held more 
sacred, or is more carefully guarded by the 
common law, than the right of every individ- 
ual to the possession and control of his own 
person free from all restraint or interference 
of others, unless by clear and unquestionable 
authority of law. As was said by Judge 
Covley: ‘The right to one’s person may be 
said to be a right of complete immunity: to 
be let alone.’’’ Here, then, we have a clear 
recognition and protection of our defined 
right of privacy by the highest court in the 
land. The same principle is recoguized in 


13 DeMay v. Roberts, 46 Mich. 160. 
14 Union Pac. Ry. Co. v. Botsford, 141 U. S. 375. 





New York," Illinois,’® and Nebraska," and by 
the earlier cases in Missouri.'® So far as the 
practice in the United States courts of law is 
concerned, it is settled that this must be the 
rule,” for the United States statutes,” in 
conjunction with the seventh amendment, 
prohibit the reception of such evidence. 

Sec. 4. States of Contrary Opinion.— 
Iowa,?!_ Kansas,”2 Wisconsin,” Arkansas,” 
Texas,” and Missouri,” entertain another 
view regarding this subject. In these States 
when an order to compel one to submit to an 
examination of injuries is asked, it is a mat- 
ter resting in the discretion of the trial court 
which should be conservatively used, and 
which will not be interfered with, unless it 
be manifestly abused. Should the party re- 
fuse to comply with the order of the court, 
the suit will be dismissed. It is interesting 
to notice that no Missouri case is reported in 
which the judge has seen fit to exercise this 
discretion. 

Sec. 5. Analogous Cases.—We find two 
English cases identical in principle with 
those we have just considered. In these, the 
right of privacy, if not the controlling ideain 
the minds of the judges when rendering their 
decisions, was, at any rate, the right that was 
protected. Both of these were actions for 
work and labor done on buildings, and in 
both an order was asked for an inspection of 
the buildings. The requests were refused on 
the ground that the court had neither the 
power to make nor to enforce such an order 
against the consent of the occupants of the 
premises.” 


D.—PUuBLICATIONS DESCRIPTIVE OF 
OrpERATIONS. 
Sec. 1. General Rule.—Damages are re- 
coverable against one who, without permis- 
sion of the proper parties, publishes an ac- 


15 Roberts v. Ogdensburg & L. C. R. Co., 29 Hun‘ 
154. 

16 Parker v. Easlow, 102 Ill. 272. 

17 Stuart v. Havens, 17 Neb. 211. 

18 Loyd v. Hannibal & St. J. R. Co., 53 Mo. 513. 

19 Union Pac. Ry. Co. v. Botsford, 141 U. 8S. 375. 

20 Rey. St. §§ 861, 863 et seq. 

21 Schroeder v. Chicago, R. I. & P. R. Co., 47 Lowa, 


22 Atchison, T. & S. F. Ry. Co. v. Tule, 29 Kan. 466. 
23 White v. Milwaukee City R. Co., 61 Wis. 536. 
24 Sibley v. Smith, 46 Ark. 275. 
2 Mo. Pac. Ry. Co. v. Johnson, 72 Tex. 101. 
26 Owens v. K. C., St. J. & C. B. Ry. Co., 95 Mo. 179. 
27 Newhaus v. Tate, 1 Arnold, 224; ‘'urquand Vv. 
Strand Uniou, 8 Dow. P. C. 201. 
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count of a surgical operation accompanying 
it with illustrations taken for the purpose. 

Sec. 2. The Rule Illustrated.—This rule is 
drawn from the recent trial of the case of 
George v. Bernays, before the Circuit Court 
in the City of St. Louis, Mo.”* A mother bad 
taken her infant to a hospital for treatment 
where it was operated upon. Subsequently, 
a pamphlet appeared containing a scientific 
account of the operation, and illustrated with 
photegraph taken during the operation. The 
suit was instituted in behalf of the child to 
obtain damages for the publication. The 
court instructed the jury that there is such a 
right known to the law as the right of privacy ; 
that, if they believed the pamphlet in question 
had been published by defendants, thereby 
exposing the plaintiff in such a way as to 
shame and humiliate her by exhibiting her 
physical defects, then such a publication was 
an invasion of her privacy, and she should be 
compensated in damages. The verdict, how- 
ever, was returned for the defendants, the 
jury having found that the publication was 
made with the consent of the plaintiffs’ 
parents. 

II. Does the Law, in Other Cases, Give 
Damages for mere Injured Feelings.—Prob- 
ably the greatest objection that is raised by 
those who deny the existence of the right of 
privacy and who do not wish to see it recog- 
nized, is, that it is against the policy of the 
law to allow damages for mere injuries to feel- 
ings unaccompanied by physical injury or 
yecuniary loss. They say that the right of 
privacy is too sentimental to be recognized, 
too uncertain to be compensated, and inca- 
pable of being measured by a pecuniary stand- 
ard. This objection is not altogether true, 
nor do we conceive it to be any longer a sub- 
stantial one. Its weakness will more readily 
appear when we recall the cases in which an 
injury to the feelings alone has afforded the 
sole ground of recovery. : 

(a.) Breach of Promise.—For a breach of 
promise of marriage, the disappointed party 
may recover for wounded pride, though there 
appear no pecuniary loss.” 

(b.) Malicious Prosecution.“—False im- 


2% George v. Bernays, No. 4758 A. R.1. 

*8 Wilbur v. Johnson, 58 Mo. 60; Wells v. Padgett, 
8 Barb. 823. 

%® Coleman v. Allen, 79 Ga. 637. 





prisonment®™ and assault,” each affords an 
action for compensatory damages for injury 
to the feelings, even though no bodily harm 
has been suffered, or pecuniary loss entailed. 

(c.) Seduction.—The father can recover 
for the seduction of his daughter, on the 
ground that he has been damaged in respect 
of the services of his child. This is clearly a 
miserable subterfuge, an ‘‘obeisance to a 
shadow of the past.’ The true ground for 
which damages are allowed is the humiliation 
and mental agony caused by the family dis- 
honor. 

(d.) Desecration of Dead Bodies.—The 
courts have uniformly held that there is no 
property in a corpse, but simply the right of 
interment. In spite of this fact, it is a prin- 
ciple well established that the disinterment of 
a corpse is indictable if it be done without the 
consent of the deceased given during his life, 
or of his relatives after his death ;* that he 
who abuses the repose of the dead, whether 
by mutilation, removal, or in any manner that 
tends to inflict injury upon the sensibilities of 
the living, must answer in damages.™ 

(e.) Delayed Telegrams.—The doctrine 
that mental suffering alone is remediable if 
caused by the negligence of officials in the 
transmission of telegrams, has been indorsed 
by prominent authors,® and is receiving the 
sanction of prominent courts. In sucha rea- 
sonable light has this doctrine presented it- 
self, that, during the past twenty years, it 
has grown from a recognition by the supreme 
court of one State to be the accepted law in 
seven States.” These cases ail goto show 
that the metaphysical character of the right of 
privacy is no innovation in the courts of law. 

IIL. Slander and Libel Distinguished from 
Privacy.—The principle underlying the law of 
slander and libel is essentially different from 
that towards which our attention is now di- 

31 Fotheringham v. Adams Express Co., 36 Fed. 
Rep. 252. 

82 People v. Lilley, 43 Mich. 525. 

33 Hulkins v. Maskins, 22 W. Va. 645. 

34 State v. McClure, 4 Blackf. 329. 

35 Larson v. Chase, 47 Minn. 307; Foley v. Phelps, 37 
N. Y. Supp. 471; Binney v. Children’s Hospital, 47 N. 
E. Rep. 301. 

36 Shear. & R. Neg. § 605, p. 692; Lawson, Rights, 
Remedies & Pr., vol. IV, p. 3358. 

37 Wadsworth vy. Tel. Co., 86 Tenn. 695; Reese v. 
Tel. Co., 128 Md. 294; Havener v. Tel. Co. (N. C.), 23 
S. E. Rep. 457; Chapman v. Tel. Co. (Ky.), 138. W. 
Rep. 880; Mentzer v. Tel. Co. (Iowa), 62 N. W. Rep. 
1; Henderson v. Tel. Co., 89 Ala. 510; Weatherford v, 
N. W. Ry. Co. (Tex.), 41 S. W. Rep. 100. 
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rected. To furnish a cause for recoveryin an 
action of slander or of libel, the publication 
must injure the individual in a material sense. 
It must lower him in the estimation of his 
neighbors and tend to be detrimental to him 
in his business relations. ‘‘That branch of the 
law simply extends the protection surround- 
ing physical property to certain of the condi- 
tions necessary or helpful to worldly pros- 
perity.’’> Injury to the feelings does not 
form an essential element in the cause of ac- 
tion but is taken into consideration sec- 
ondarily in estimating the damages, as is the 
case in many actions at law for infringements 
of rights other than those of privacy. 


Part III.—As RecoGnizED AND Pro- 
TECTED IN Equity. 

I. Sec. 1. Equity and the Common Law. 
—‘*Where there is a right there is a remedy.”’ 
Upon this legal maxim, the court of chancery 
has builded its jurisdiction and assumes to 
vindicate every wrong. That jurisdiction 
had its origin in the inability or the indisposi- 
tion of the common law courts to render effi- 
cient justice owing to the rigidity and harsh- 
ness of their rules, as well as to the incon- 
sistent deference paid to precedents. The 
chancellor does not, as has frequently been 
supposed, create new rights, nor does he rec- 
ognize those which the common law denies. 
He never exercises his jurisdiction until rec- 
ognized rights have been infringed, and ‘‘a 
plain, adequate, and complete remedy cannot 
be had in the courts of common law.’’ 

Sec. 2. Preliminary Remarks.—Here we 
shall find the right of privacy recognized and 
protected though fictions, needless and er- 
roneous, are summoned for the purpose. In 
but one instance, when invaded, has it ever 
been protected in equity as a violation of the 
right of privacy, but in many cases it has 
been protected because it was in violation of 
the right of privacy. The chief objection 
raised by those who deny the existence of the 
right of privacy, is, that an injunction will 
issue only to protect property. Such an ex- 
pression, though a most common one, is mis- 
leading and frequently erroneously used. 

(a.) The Objection Explained.— Property 
has been scientifically and accurately defined 
as ‘‘a bundle of legal rights—indefinite in 
point of use, unrestricted in point of disposi- 


33 Harvard L. Rey., vol. 4, p. 198. 





tion, over a determinate thing.’’” Accepting 
this as a true definition, the statement that an 
injunction is never granted except for the 
protection of property is false. We shall 
examine severalrights which are protected by 
equity in this way, though they are not suffi- 
ciently extensive to be denominated property, 
and we shall further find that these are but 
rights of privacy. As has been said, the 
greatest difficulty inestablishing the existence 
of the right of privacy really lies, ‘‘not in the 
mere belief that an injunction must operate 
upon property rights, but upon the half con- 
scious further belief that all legal rights must 
operate on tangible objects, and be readily 
measurable in dollars and cents.’’*° 

(b.) Conclusions.—Hence we conclude, 
and will proceed to show, that a legal right 
of property is not asine qua non to the grant- 
ing of an injunction. The question then re- 
solves itself to this simple form. Is there a 
legal right of privacy? - If there is, the ob- 
jection to the equitable mode of protecting it 
disappears." That there is such a legal right 
we have already seen, and we would further 
call attention to the case of Schuyler v. Cur- 
tis,” in which the question was directly in is- 
sue, and which Peckham, J., in dismissing 
the bill was careful to say that his decision 
was not intended as a denial of the right of 
privacy, but that the circumstances of the 
case did not afford the plaintiff sufficient rea- 
son to pray for an injunction. In other words, 
while denying the equitable jurisdiction, he 
impliedly admitted the plaintiff’s legal right. 
Let us, therefore, examine those cases in 
which the right of privacy has been recog- 
nized by equity, and see the theories upon 
which it has been protected. 

A.—LETTERS AND ANALOGOUS CASEs. 

Sec. 1. General Statements.—Among the 
many wrongs which equity will restrain by in- 
junction, is the unwarrantable publication of 
individual .correspondence. Though it has 
yet to be recognized as such, we are con- 


88 Austin Juris., 47. Alsosee Wynehamer v. People, 
13 N. Y. 433. 

40 36 Am. L. Reg., 745. 

41 “*We fully admit that an injunction can never be 
granted unless it appears that personal legal rights of 
the party who seeks the aid of the court, are in dan- 
ger of violation; and, as a general rule, that the in- 
jury to result to him from such violation, if not pre- 
vented, will be irreparable.”’—Woolsey v. Judd, 4 
Duer, 379. 

42147 N. Y. Rep. 434. 
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strained, after a close study of tbe sabject, 
to pronounce it a most excellent exposition 
of the recognition and protection of a right 
of privacy by the court of chancery. This, 
and no other, is the fundamental principle 
upon which the chancellor acts, in many of 
these cases, when such remedies are needed. 

Sec. 2. General Rule.—The rule is well es- 
tablished that, except when it is necessary to 
rid the name of calumny or of injurious ac- 
cusations, neither he who sends nor he who 
receives can arbitrarily give to the public the 
contents of a letter.® 

Sec. 3. Bases of the Rule.—There are two 
bases of thisrule. One class of adjudications 
holds that the publication will be restrained, 
because it would, if permitted, be a breach 
of an implied contract for which there exists 
at law no competent remedy.“ The other, 
the most generally accepted, line of decisions 
place the rule upon the theory that there is a 
literary property in all letters which should 
be protected ; that, at most, the receiver of a 
letter can have only a joint property therein, 
and this cannot give to him or to anyone a 
license to make it public.® 

Sec. 4. Remarks on the Bases of the Rule. 
—Scientific writers often arrive at correct 
conclusions through erroneous channels. In 
other words, the end, though correct, does 
not justify the means. This is due to the 
fact that the author, in the course of his 
treatment, lias deviated from the definition of 
terms stated in his premises. He has given 
us an inconsistent treatise. In like manner, 
in the law, when we once understand the 
exact meaning of the term ‘contract,’ or of 
the term ‘property,’ it behooves us thereafter 
to be consistent in the application of them. 
Is it possible that this is a consistent use of 
the contract when we invoke it to protect the 
sanctity of private confidence from being 
rudely offended through the publication of 
epistolary communications? Surely it is not 
in harmony with the established principles to 
make one a party to a contract against his 

43 Pope v. Curl, 2 Atk. 342; Gee v. Prichard, 2 
Swanst. 402; Lord & Lady Percival v. Phipps, 2 Ves. 
& B. 19; Woolsey v. Judd, 4 Duer, 379; Eyre v. Hig- 
bee, 35 Barb. 502; 2 Story Eq. Juris., §§ 946-948, 

44 Pope v. Curl, 2 Atk. 345; Gee v. Pritchard, 2 
Swanst. 87; Prince Albert v. Strange,2 De Gex & Sm. 
95, 652. 

45 Woolsey v. Judd, 4 Duer, 379; Eyre v. Higbee, 35 
Barb. 502; Grigsby v. Breckenridge, 2 Bush, 480. See 
Folsom v. Marsh, 2 Story, 100, 111. 





will. And yet one must necessarily become 
such a party, according to the above rule, 
whenever he receives a letter which he does 
not expect or ask for, and which he would 
rather not have received. Furthermore, the 
inconsistency becomes startling when we con- 
sider that it applies not only to the receiver 
of the letter, but also to a stranger. If we 
accept the other basis of the rule, we must 
say that courts of equity have not yet assumed 
to enforce duties, merely moral, or to prevent 
a breach of epistolary confidence, or expos- 
ure of an epistolary secret in no way affect- 
ing any interest in property, however incon- 
sistent such publication may be with honor 
or pure ethics; but that the sole ground yet 
recognized for injunction is the protection 
of property.“ What kind of property is it? 
An indictment will not lie for larceny of a 
letter ;*” private letters are not assets in the 
hands of an executor which he may liquidate ;* 
the writer cannot retain it against-the will of 
the receiver, though he has gotten it back 
fairly ; nor can he compel the recipient to 
give itup.” What is there repulsive about pub- 
lishing a mere private letter of, it may be, no 
intrinsic worth, possessed absolutely of no 
literary merit, unable to bring so much as a 
penny were it placed for sale upon the mar- 
ket? Letters on business or family concerns, 
or on matters of personal friendship, what 
shall we say their market value is to-day? 
What were they worth yesterday, and how 
much will they probably command to-morrow ? 
We think that we have here a commodity 
whose value is not affected by the stock ex- 
change, nor by its supply and demand. Here 
is a property which, so far as its publication 
is concerned, will remain in worth forever the 
same. What, then, is it that underlies this 
word ‘‘property’’ when used in relation to 
such letters? Judge Story strikes at the root 
of this question when he says that if such 
protection were not afforded, everyone would 
be compelled, in self-defense, ‘‘to write even 
to his dearest friend with the cold and formal 
severity with which he would write to his 
wariest opponent or his most implicable ene- 
mies.’”*! The true principle, then, upon 


4 Grigsby v. Breckenridge, 2 Bush, 486. 

47 Payne v. People, 6 Johns. 103, 

4 Eyre v. Higbee, 35 Barb. 502. 

49 Oliver v. Oliver, 11 C. B. (N. 8S.) 139. 

50 Grigsby v. Breckenridge, 2 Bush (Ky.), 480. 
512 Story Eq. Juris., § 946. 
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which rests the property, as well as the con- 
tract fiction, is the right possessed by every 
private individual to immunity from the irri- 
tation that results from a publication of pri- 
vate matters which must seem trifling and 
ridiculous when brought before the notice of 
the masses. But this is what we have defined 
as the right of privacy, and which would 
otherwise be at the disposal of either party. 

See. 5. Conclusive Illustrations.—In sup- 
port of this view, we would further call atten- 
tion to the expressed opinion of Lord Cotten- 
ham on this point. In 1820 Lord Eldon, 
respecting an engraving of George the Third 
during his illness, said that if one of the 
king’s physicians had kept a diary of what he 
saw and heard during his attention to His 
Majesty, the court would enjoin the publica- 
tion in the king’s lifetime.* Lord Cotten- 
ham, subsequently, referred with approval to 
this case, and said, concerning the one before 
him, that ‘‘‘privacy is the right invaded.’’® 
Even when private documents are demanded 
as evidence, they must be material to the 
cause, and also specifically described. They 
cannot be indiscriminately searched for among 
the papers in one’s possession; for, if this 
were permitted, it would be an odious breach 
of that privacy which the law secures to every 
man. In the language of one of Missouri’s 
most eminent jurists, ‘‘incidents * * * 
would be brought to light and hawked through 
the country by scandal-mongers, to the dis- 
turbance of the peace of society and the de- 
struction of the happiness of whole house- 
holds.’’® 

Sec. 6. Analogous Cases.—The right of 
privacy is also protected in certain other 
cases, so similar to those we have just exam- 
ined, that we will notice them in this connec- 
tion. 

(a.) The Use as Evidence of Letters Ob- 
tained Surreptitiously.—On the ground that 
a citizen has a right to possess his lawful 
property, equity will enjoin the use of letters 
as evidence when they have been obtained 
without the knowledge or consent of the re- 
ceiver.® 

52 Reported in a manuscript note of Wyatt v. Wil- 


son. 

53 4 Harv. Law Review, 193. 

54 Shaftsbury v. Arrowsmith, 4 Ves. 66. Same rule 
applies to subpena duces tecum, as seen in Ex parte 
Brown, 72 Mo. 83. 

55 Judge Henry in Ex parte Brown, 72 Mo. 83. 

56 Barrett v. Fish, Sup. Ct. Vt., Dec. Term, 1897. 





(b.) Publication of a Description of Etch- 
ings.—In the celebrated case of Prince Albert 
v. Strange, an injunction was granted to pro- 
hibit the publication of a mere description of 
some etchings. The ground assigned was an 
infringement of a right of property, and also 
a breach of an implied contract.” 

(c.) Making Public a Catalogue of Gems. 
—So, on the same ground, it seems that 
equity would enjoin one from publishing a 
catalogue descriptive of a collection of gems 
or curiosities which another owns and keeps 
private.*® By applying the same objections 
to the theories upon which protection is 
given in these cases that we raised in the case 
of letters, they, in the same manner, resolve 
themselves into instances where the right of 
privacy is protected. We will, therefore, not 
discuss them further, but proceed to discuss 
another class of cases in which equity has 
shielded the right of privacy. 
B.—PxHoToGRaPHs AND ANALOGOUS CaAsEs. 

Sec. 1. General Statements. — That one, 
without the consent of the proper party, 
cannot publish in a periodical or exhibit in 
any way to the public a photograph of a pri- 
vate character, is a well established doctrine. 
That this is another case in which the protec- 
tion of one’s right of privacy is given, has 
been strongly suspected, strenuously ex- 
pressed,” and recently decided. 

Sec. 2. General Rule.—Equity will enjoin 
the public exhibition of a photograph or pict- 
ure of a private person, unless the consent 
of him whose likeness it is has first been ob- 
tained. 

Sec. 3. Basis of the Rule—Remarks.—The 
numerous decisions on this question have al- 
most uniformly held that the rule for such 
protection is founded on an implied contract 
existing between the photographer and the 
photographed, that the former will print as 
many pictures as the latter desires and no 
more. This basis is certainly not broad 
enough to fit harmoniously the cases which 
recent developments in the photographic art 
have occasioned. It would not apply where 
one with his pocket camera photographs an- 
other unawares; nor could it be invoked 

572 De Gex & Sm. 652. 

53 Prince Albert v. Strange, 2 De Gex. & Sm. 652. 

59 4 Harvard Law Review, 193. 

6 Pollard v. Photographic Co., L. R. 40 Ch. Div. 


345; Puck v. Priester, L. R.19 Q. B. Div. 629; Murray 
v. Gast Lithographic Co., 49 Alb. Law J., 288. 
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where one surreptitiously obtains a picture 
and publishes it. A recent case, however, 
has marked the culmination of the legal evo- 
lution along this line, and has held in em- 
phatic terms that the right to life has now 
come to mean the right to enjoy life; and 
that in these cases the right of privacy is 
threatened and equity will interpose to pro- 
tect the individual from the annoyance of 
such uncoveted publicity. Wherever, then, 
the court of chancery has granted relief in 
restrainirg the publication of photographs on 
the ground of contract, the implications are 
of law and the contract is fictitious. Only in 
phraseology does this differ from the right of 
privacy. 

Sec. 4. Analogous Decision—The Ardela- 
mont Case.—In relation to those courts that 
protect the right of privacy in photographs 
on the ground of contract, it is fitting to no- 
tice, as exhibiting how the sense of juristic 
consistency is shocked by the needless resort 
to fictions for protection, a case now grown 
famous,—the Ardlamont Case. In this it 
was the opinion of the honorable judges, that 
a representation to the public, by means of 
wax figures, of a murder in which the charge 
was found ‘‘not proven,’’ can be enjoined by 
a court of equity. Though the decision was 
meant simply as a discussion of libel, yet 
time and again expressions are let fall to the 
effect that, whatever the circumstances, it is 
outrageous to permit to be exhibited to the 
profane gaze a wax-work figure of a private 
character. ‘‘Suppose,’’ said Coleridge, Q. 
C., ‘‘you burn a man in effigy. I submit that 
you could not bring evidence to show that in 
fact he was aridiculous person. * * * There 
is a great distinction between a public and 
a private man.’’ Collins, J., asks him, ‘‘You 
say that it is impossible to exhibit a man of 
bad character withouta libel?’’ ‘‘Yes,’’ was 
the reply, ‘‘when the object is to gratify the 
public curiosity by the exhibition.’’ Then 
hear Lord Halsbury as he hurls the invective 
of his legal condemnation against those who 
refuse to let others alone. ‘‘Is it possible to 
say that everything which has once been 
known may be reproduced with immunity in 
print or picture,—every incident of a criminal 
or other trial be produced and its publication 
justified ; and not only trials, but every inci- 


6! Marks v. Jaffa, 147 N. Y. 434, 26 N. Y. Supp. 905. 
6 10 Times L. R., 199, 227. 





dent which has actually happened in private 
life, farnish material for an adventurous ex- 
hibitor, dramatized perhaps, and justified, 
because in truth such an incident did really 
happen?’’ Surely the right of privacy was 
the basis of this decision, and not a libel. 

Il. Does Equity, in Other Cases, Enjoin 
when Property Rights are not Threatened ?— 
A striking refutation of the idea that equity 
never issues an injunction except where prop- 
erty rights are threatened, appears in the pro- 
tection which that court offers to dead bodies. 

Sec. 1. General Statements.—We saw in 
an early part of this paper, that there never 
was at common law any property in a corpse, 
but that in spite of this fact the sensibilities 
of the living relatives are so far taken cog- 
nizance of as to afford an action for compen- 
satory damages for the mutilation of a corpse. 
We now turn to the court of equity to see 
how, if at all, in similar profanations, protec- 
tion is available. 

Sec. 2. General Rule.—Equity will pro- 
hibit by injunction the mutilation, dissection, 
or removal from the tomb of a dead body. 

Sec. 3. Basis of the Rule.—Here, as in 
law, itis difficult to state the exact basis of 
the rule. The courts simply recognize theta 
right is about to be invaded; that the action 
at law would afford an adequate remedy for 
the natural affection of kindred that would be 
wounded by such conduct; and, holding that 
in such cases it would be discreditable to any 
system not to give relief, they restrain the 
wrong by injunction.” Other contradictions 
to the statement that property rights must be 
in danger of invasion before equity will act, 
appear in the cases cited. 

III. Privacy and the Nuisance Distin- 
guished.—Confusion might arise in distin- 
guishing between some cases protected on the 
ground of nuisance to the person, and those 
in which we consider the right of privacy the 
fundamental feature. The line between the 
two, though in some instances finely drawn, 
yet, when once traced, becomes bold and dis- 
tinct. The discomforts sought to be pro- 
tected against in the case of the nuisance 

6 Guthrie v. Weaver, 1 Mo. App. 136; Beatty v. 
Kustz, 2 Pet. 566; Mitchell v. Thorn, 134 N. Y. 536; 
Wald v. Walker, 130 Mass. 422; Wyncoop v. Wyncoop, 
42 Pa. 293; Pierce v. Swan Point Cem. Co., 10 R. I. 
or Pollard v. Photographic Co., L. R. 40 Ch. Div. 


345; Snyder v. Snyder, 60 How. Pr. 368; Woolsey v. 
Judd, 4 Duer, 379. 
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must be physical. It is necessary that one 
of the five senses be abused to set in motion 
a court of equity to restrain a nuisance to the 
person. On the other hand, we have seen 
that the right of privacy does not involve the 
physical man or his property, as that word is 
strictly defined and commonly used. It is 
only necessary that higher personality,—the 
faculties of the mind, be wronged from havy- 
ing been brought into undesired and irritating 
publicity. This is the distinction as we con- 
ceive it. 
Guy H. Tuompson. 
University of Mo. 





TRANSITORY ACTIONS — JURISDICTION OF 
COURTS—ACTIONS FOR DEATH BY NEGLI- 
GENCE—SUITs IN OTHER JURISDICTIONS. 


STEWART v. BALTIMORE & 0. R. CO. 


Supreme Court of United States, December 6, 1897. 


1. An action for damages ,for negligently causing 
death may be maintained in other jurisdictions than 
that in which the cause of action arose, where the 
statutes giving the right of action are not inconsistent 
with the statutes or public policy of the jurisdiction 
in which the suit is brought. : 

2. An action may be maintained in the District of 
Columbia to recover damages for a death caused by 
negligence in Maryland, since in both jurisdictions the 
statutes have removed the common-law obstacle to 
such a suit, and permitted a recovery for the benefit 
of the near relatives of the deceased. The fact that 
in Maryland the action must be brought in the name 
of the State, while in the district it is brought in the 
name of the personal representative, or the fact that 
the Maryland statute names as beneficiaries the wife, 
husband, parent, and child of the deceased, while the 
district statute provides for a distribution of a recov- 
ery according to the statute of distribution, does not 
show such an inconsistency between the two statutes 
as would prevent the maintenance of the suit. 


Mr. Justice BREWER delivered the opinion of 
the court. 

The court of appeals was of opinion that the 
action could not be maintained under the statute 
of the District of Columbia, because that author- 
izes recovery only in case the injury causing 
death is done within the limits of the district, por 
under the Maryland statute, because of the pecu- 
liar form of remedy prescribed therein: citing, in 
support of the latter contention, Pollard v. Bailey, 
20 Wall. 520. A statute of Alabama made stock- 
holders of a bank individually liable for its debts. 
and. according to the construction given to it by 
the supreme court of the State, the remedy pro- 
vided was a suit in equity, whereas in that case a 
single creditor had sued one of the stockholders in 
an action at law; and, in denying the right to 
maintain such action, this court observed (page 
526): 








“The individual liability of stockholders ina 
corporation for the payment of its debts is always 
a creature of statute. At common law it does not 
exist. The statute which creates it may also de- 
clare the purposes of its creation, and provide for 
the manner of itsenforcement. * * * The lia- 
bility and the remedy were created by the same 
statute. This being so, the remedy provided is 
exclusive of all others. A general liability cre- 
ated by statute without a remedy may be en- 
forced by an appropriate common-law action. 
But, where the provision for the liability is 
coupled with a provision for a special remedy, 
that remedy. and that alone, must be employed.” 

To like effect was cited Bank v. Francklyn, 120 
U.S. 747, 7 Sup. Ct. Rep. 757. The court of ap- 
peals was of opinion that the statute in Maryland 
not only created a statutory liability, but pre- 
scribed a particular remedy, and that no action 
could be maintained, either in Maryland or else- 
where, unless that special remedy was pursued. 

Notwithstanding the ability with which the 
arguments in support of this conclusion are pre- 
sented in the opinion of the court of appeals, we 
are unable to concur therein. A negligent act 
suusing death is in itself a tort, and, were it not 
for the rule founded on the maxim, *‘*Actio per- 
sonalis moritur cum persona,’’ damages therefor 
could bave been recovered in an action at com- 
mon law. The case differs in this important 
feature from those in which a penalty is imposed 
for an act in itself not wrongful, in which a 
purely statutory delict is created. The purpose 
of the several statutes passed in the States, in 
more or less conformity to what is known as 
‘‘Lord Campbell's Act,”’ is to provide the means 
for recovering the damages caused by that which 
is essentially and in its nature atort. Such stat- 
utes are not penal, but remedial, for the benetit of 
the persons injured by the death. An action to 
recover damages for a tort is not local, but trans- 
itory, and can, as a general rule. be maintained 
wherever the wrongdoer can be found. Dennick 
v. Railroad Co., 108 U.S. 11. It may well be 
that, where a purely statutory right is created, 
the special remedy provided by the statute for 
the enforcement of that right must be pursued; 
but. where the statute simply takes away a com- 
mon-law obstacle to a recovery for an admitted 
tort. it would seem not unreasonable to hold that 
an action for that tort can be maintained in any 
State in which that common-law obstacle has 
been removed. At least, it has been held by this 
court in repeated cases that an action for such a 
tort can be maintained **where the statute of the 
State in which the cause of action arose is not, in 
substance, inconsistent with the statutes or pub- 
lic policy of the State in which the right of ac- 
tion is sought to be enforced.”* Railroad Co. Vv. 
Cox. 145 U. S. 593, 605, 12 Sup. Ct. Rep. 905. See, 
also, Dennick v. Railroad Co., 103 U. 8. 11: 
Huntington v. Attrill. 146 U.S. 657, 13 Sup. Ct. 
Rep. 224; Railroad Co. v. Babcock, 154 U.S. 190, 
14 Sup. Ct. Rep. 978. 
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What are the differences between the two stat- 
utes? As heretofore noticed, the substantial 
purpose of these various statutes is to do away 
with the obstacle to a recovery caused by the 
death of the party injured. Both statutes in 
the case at bar disclose that purpose. By each 
the death of the party injured ceases to re- 
lieve the wrongdoer from liability for damages 
caused by the death, and this is its main pur- 
pose and effect. The two statutes differ as to 
the party in whose name the suit is to be brought. 
In Maryland the plaintiff is the State; in this dis- 
trict, the personal representative of the deceased. 
But neither the State in the one case nor the per- 
sonal representative in the other has any pecuniary 
interest in the recovery. Each is simply a nom- 
inal plaintiff. While in the district the nominal 
plaintiff is the personal representative of the de- 
ceased. the damages recovered do not become part 
of the assets of the estate, or liable for the debts 
of the deceased. but are distributed among certain 
of his heirs. By neither statute is there any 
thought of increasing the volume of the deceased’s 
estate, but in each it is the award to certain pre- 
‘scribed heirs of the damages resulting to them 
from the taking away of their relative. 

For purposes of jurisdiction in the federal 
courts, regard is had to the real, rather than to 
the nominal party. Brown v. Strode, 5 Cranch, 
303; McNutt v. Bland, 2 How. 9: Maryland v. 
Baldwin, 112 U. 8. 490, 5Sup. Ct. Rep. 278. See, 
also. Gaither v. Bank, 1 Pet. 37, 42. in which the 
issue submitted to the jury was, as stated, one be- 
tween the bank to the use of Thomas Corcorran, 
plaintiff, and Gaither, the defendant, upon which 
the court said: ‘his practice is familiar with 
the Maryland courts, and, when the action orig- 
inates in that form, the cestui que use is regarded 
as the real party to the suit.’ Itis true those 
were actions on contract, and this is an action 
for a tort: but still in such an action it is evident 
that the real party in interest is not the nominal 
plaintiff, but the party for whose benefit the re- 
covery is sought; and tbe courts of either juris- 
diction will see that the damages awarded pass to 
such party. 

Another difference is that by the Maryland stat- 
ute the jury trying the cause apportion the dam- 
ages awarded between the parties for whose ben- 
efit the action is brought, while by the statute of 
the district the distribution is made according to 
the ordinary laws of distribution of a decedent's 
estate. But by each the important matter is the 
uward of damages, and the manner of distribution 
isa minor consideration. Besides, in determin- 
ing the amount of the recovery. the jury must 
necessarily consider the damages which each ben- 
eficiary has sustained by reason of the death. By 
neither statute is a fixed sum to be given as a pen- 
alty for the wrong, but in each the question is the 
amount of damages. Itis true that the beneticia- 
ries of such an action may not in every case be 
exactly the same under each statute, but the prin- 
cipal beneficiaries under each are the near rela- 





tives,—those most likely to be dependent on the 
party killed; and the remote relatives can seldom, 
if ever,be regarded as suffering loss from the death. 

We cannot think that these differences are sufti- 
cient to render the statute of Maryland, in sub- 
stance, inconsistent with the statute or public 
policy of the District of Columbia; and so, within 
the rule heretofore announced in this court, it 
must be held that the plaintiff was entitled to 
maintain this action in the courts of the district 
for the benefit of the persons designated in the 
statute of Maryland. The judgment will be re- 
versed, and the case remanded for a new trial 
upon the merits. 


Norre.— Transitory Actions.—As to the form of ac- 
tion, and all matters of pleading and practice in refer- 
ence thereto, these are always governed by the laws 
and requirements of practice in force in the forum. 
One State or country never permits another tc dictate 
the forms of action or matters of pleading and like 
questions. If these are different from those of the 
place of the cause of action, the foreign forms must 
yield to those of the place of action. Lyons v. Texas 
& Pac. Ry. Co. (Tex. Civ. App.), 36 8. W. Rep. 1007. 
Generally speaking, in order that an action may be 
maintained in a jurisdiction other than that in which 
the cause thereof arose, it is necessary that it be 
shown that the action could have been maintained in 
the place of the occurrence of the right to sue. Phil- 
lips v. Eyrie, L. R. 6 Q. B.1; Mexican Cent. Ry. Co. 
v. Mitten (Tex. Civ. App.), 36 S. W. Rep. 282. Ac- 
tions for the enforcement of the criminal laws and the 
punishment of crime have no extraterritorial effect. 
They are not transitory and cannot be maintained in 
a jurisdiction other than the locus of the act, though 
the same act may be a crime in the State of the forum 
and like punishment prescribed. One State never at- 
tempts to enforce the criminal laws of another. Wis 
consin v. Pelican Ins. Co., 127 U. S. 625: Huntington 
v. Attrill, 146 U. S. 657. It is often and perhaps gen- 
erally provided by statute that actions for av injury 
to real property must be brought in the county where 
the land itself is located, regardless of the place of 
residence or domicile of the owner or party having a 
right tosue. These statutes and the rule based upon 
them are necessary in order to make the laws con- 
cerning the registration of title and the imposition of 
notice upon all of matters affecting the title to the 
land, whereby it is sought to give all notice thereof 
and protect innocent parties concerned. Such stat- 
utes become part of the public policy of the State. 
So, an action to enforce a mechanic’s lien upon real 
prope:ty must be brought in the county where the 
land is. Boyle v. Gould, 164 Mass. 144. As sustain- 
ing the general proposition, see, too, Smith v. Clark, 
1 Ark. 68; Williams v. Ewing, 31 Ark. 229. It has 
been held, however, that a right of action for an in- 
jury to real property may be assigned and the assignee 
may maintain an action therefor in a State other than 
that in which the land is situated. Hay v. Smith, 49 
Barb. 360. Actions on contract have nothing pecu- 
liarly local about them, and are held to follow the 
person entitled to enforce same into any jurisdiction 
into which he may go. Smith v. Clark, 1 Ark. 63. 
Likewise, actions for the breach of acontract. Holmes 
v. Nat. Bank, 188. C.13. So, too, actions founded 
upon tort are generally held to be transitory, and may 
be maintained in any jurisdiction where the defend 
ant may be brought into court. McDonald v. Mal- 
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lory, 77 N. Y. 548; Smith v. Clark, 1 Ark. 63; Illinois 
Cent. R. R. Co. v. Ihlenberg, 75 Fed. Rep. 873; Gard- 
iner v. Keihl (Pa.), 87 Atl. Rep. 829; Gunther v. 
Dranbauer (Md.), 88 Atl. Rep. 38; Railroad Co. v. 
Wallace, 50 Miss. 244; Eingartner v. Illinois Steel Co., 
94 Wis. 70; Boston & M. R. R. Co. v. MeDuffey, 79 
Fed. Rep. 934; Hollenbeck v. Mo. Pac. Ry. Co. (Mo.), 
34S. W. Rep. 494; Latourette v. Clarke, 45 Barb. 327. 
The common law action of trover will lie in one State 
or county for the conversion of property which took 
place in another, where jurisdiction of the person can 
be had. Brown v. Hedges, 1 Salk. 290; Robinson v. 
Armstrong, 34 Me. 145. So, where arailroad company 
aided in the escape and loss of a slave in Pennsyl- 
vania, whereby the master was deprived of his prop- 
erty, it was held that the master, being a citizen of 
Maryland, could recover in the courts of that State 
for the wrong which took place in Pennsylvania. 
Northern Cent. R. R. Co. v. Scholl, 16 Md. 331. And 
where a steamboat was injured in a State other than 
that of the domicile of the owner by placing obstruc- 
tions in a navigable stream in another State, the ac- 
tion for the damage was held to be maintainable in 
the State of the domicile of the owner. Mason v. 
Warner, 31 Mo. 508. Where a sheriff commits a tort, 
he may be sued in any State or country he may be 
found, though his official misconduct took place in 
the county of his jurisdiction, and he had no authority 
to act elsewhere. Gardiner v. Keihl (Pa.), 87 Atl. 
Rep. 829. A personal injury inflicted by a railroad 
company, or other like agency, may be recovered 
for in any State where the process of the court can 
reach the defendant. Curtis v. Bradford, 33 Wis. 191. 
It has been held that one foreigner may sue another 
in the courts of a State upon a contract executed in a 
foreign country where personal service can be had, 
though the defendant be but transiently within the 
jurisdiction of the court. Barrell v. Benjamin, 15 
Mass. 354. A foreigner, too, may recover in any State 
for personal injuries inflicted by another foreigner 
while both were aboard a foreign vessel on the high 
seas. Gardner v. Thomas, 14 Johns. 134. Some courts 
hold that a cause of action accruing in a foreign State 
should be enforced in the forum of the place where 
the right to sue accrued if founded upon a statute; 
though if it be actionable under the common law, 
which is usually presumed to exist in all the States 
except Louisiana, jurisdiction will be entertained. 
Pickering v. Fisk, 6 Vt. 102; State v. Pittsburg, ete. R. 
R. Co., 45 Md. 41; Atchinson T. & S. F. Ry. Co. v. 
Dickey, 1 Kan. App. 770; Louisville & N. R. R. Co. v. 
Williams (Ala.), 21 South. Rep. 938. Upon this prin- 
ciple, a person injured in a foreign State may sue the 
wrongdoer in any other State where the cause of ac- 
tion arises under the common law; and the court of 
the place of action will construe the law of the case, 
not by the construction placed upon the common law 
of the State where the injury took place, but accord- 
ing to the rule of construction adopted in the State of 
the forum. Missouri, K. & T. Ry. Co. v. Dickey (Tex. 
Civ. App.), 33S. W. Rep. 718. And where a cause of 
action for a personal injury occurred in Mexico, anda 
redress therefor was sought in the courts of Texas, it 
was held that it would be presumed that such an in- 
jury was actionable anywhere, and that a recovery 
could be had as well in Texas as in Mexico. Mexican 
Cent. Ry. Co. v. Mitten (Tex. Civ. App.), 36S. W. Rep. 
282. Generally speaking, an action may be maintained 
upon a foreign statute though the statute of the for- 
eign State be somewhat different from that of the 
forum, if the difference is not material or the foreign 
statute is not opposed to the public policy of the State 





ofthe forum. Leonard v. Columbia Steam Nav. Co., 
84 N. Y. 48; Burns v. Grand Rapids & I. R. R. Co., 113 
Ind. 169; Evey v. Mexican Cent. Ry. Co., 81 Fed. Rep. 
294. But this very question of public policy is one of 
great difficulty. There is, of course, little embarrass- 
ment where the law of the place where the right of 
action accrued and that of the forum isthe same; but 
when a right accrues in one State under laws more or 
less peculiar to such State and is sought to be en- 
forced in a State whose laws differ from those of the 
forum, tbe correct rule of law is not so easily ascer- 
tained. Aneffortis then made toassert aright in the 
jurisdiction of the forum which could not be enforced 
had the right of action had its inception in such juris- 
diction. Does such a state of things establish a repug- 
nancy to the laws, or come within the prohibition of 
the public policy of the State of the forum? There is 
rarely any embarrassment when the right of action is 
asserted under the common law; but some courts 
hold that statutes invading the common law and 
thereby changing the doctrine recognized and exist- 
ing from the traditions of time have no extraterri- 
torial force. But the better rule seems to be that 
“wherever by either the common law or the statute 
law of a State, a right of action has become fixed and 
a legal liability incurred, that liability may be en- 
forced and the right of action pursued in any court 
which has jurisdiction of such matters and can obtain 
jurisdiction of the parties.’”? Dennick v. Central R. 
R. Co., 108 U. S.11. “It is difficult to understand” 
continues the learned court in this case, ‘Show the na 
ture of the remedy or the jurisdiction of the courts to 
enforce itis in any manner dependent on the question 
whether it isa statutory right or a common Jaw right.” 
This reasoning of the court seems sound and is 
supported by logic and good sense. For, were it 
otherwise, one might injure another in one State 
whereby aright of action accrues and evades the en- 
forcement of the remedy by going to a State or coun- 
try having different laws. The Jaws of one State are 
not repugnant to those of another within the meaning 
of the rule, because a recovery may be had in an ac- 
tion against a receiver, when in the otber such action 
would not lie. So, it is held thatan action may be 
maintained in Texas against the receiver of a railroad 
company for an injury which occurred in Louisiana, 
though in the latter State the statute forbids sucha 
suit against a receiver. Texas & Pac. Ry. Co. v. Cox, 
145 U. S. 593. In Tennessee the common law is, 
knowledge by an employee of a defect in machinery 
by reason of which he is injured, is a defense to an 
action against the master, unless the employee makes 
complaint of the defect and the master promises to 
repair same. In Mississipp] the constitution provides 
that ‘knowledge by any employee injured of the de- 
fective or unsafe character or condition of any ma- 
chinery, ways, or appliances shall be no defense to an 
action for an injury caused thereby.” A right of ac- 
tion for an injury accruing in Mississippi from a 
known defect in machinery, appliances, ete., though 
not complained of, may be maintained in the courts of 
Tennessee. Illinois Cent. R. R. Co. v. Iblenberg, 75 
Fed. Rep. 873, 879. By virtue of the statute in Iowa, 
railroad companies are made liable for damages sus- 
tained by its employees regardless of the negligence 
of a fellow-servant. In an action brought in the 
State of Minnesota for an injury accruing in [Iowa 
by reason of the negligence of a fellow-servant, it 
is held that the action may be maintained, 
though the defense of negligence of the fellow serv- 
ant would be a good plea to a complaint upon a cause 
of action arising in Minnesota. Herrick v. Minneapo- 
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lis & St. L. Ry. Co., 31 Minn. 11. “It by no means 
follows,” say the court in this case, “that because the 
statute of one State differs from the law of another 
State, therefore it would be held contrary to the pol- 
icy of the laws of the latter State. Every day our 
courts are enforeing rights under foreign contracts 
where the lex loci contractus and the lex fori are al- 
together different; and yet we construe these con- 
tracts and enforce rights under them according to 
their force and effect under the laws of the State 
where made. To justify a court in refusing to enforce 
a right of action which accured under the law of an- 
other State because against the policy of our laws, it 
must appear that it is against good morals, or natural 
justice, or that for some other reason the enforcement 
of it would be prejudicial to the general interest of 
our own citizens.’”’ This language of the learned 
court received the approval of the Supreme Court of 
the United States in Northern Pac. Ry. Co. v. Bab- 
cock, 154 U. S. 190, and seems to state the law cor- 
rectly. As further sustaining the contention see, 
also, Tue Antelope, 10 Wheat. 66; Smith v. Condry, 1 
How. (U. 3.) 28: National Steam Nav. Co. v. Dyer, 
105 U. S. 24; Brockway v. American Express Co. 
(Mass.), 47 N. E. Rep. 87; Evey v. Mexican Cent. Ry. 
Co., 81 Fed. Rep. 294; Pullman Palace Car Co. v. 
Lawrence (Miss.), 22 South. Rep. 58; Boston & M. R. 
R. Co. v. McDuffey, 79 Fed. Rep. 934; Atchinson, T. & 
S. F. Ry. Co. v. Worley (Tex. Civ. App.), 25S. W. 
Rep. 478. And in any event when the statutes of two 
States where the right of action arose and where it is 
prosecuted are substantially similar this will rebut 
any presumption that the foreign laws are in conflict 
with those or the public policy of the State of the 
forum. Chicago, St. L. & N. O. R. R. Co. v. Doyle, 60 
Miss. 977. While the right of action for injuries to 
the person or property and like actions are regarded, 
usually, as transitory, and while any court may take 
cognizance of an injury committed in a distant State 
or a foreign land though all the parties concerned 
owe no allegiance to the State of the forum, yet the 
courts of one State or country are not required to en- 
tertain jurisdiction in such matters and may properly 
decline todoso. The principle of comity does not 
make it a duty to determine such actions. Great 
Western Ry. Co. v. Miller, 19 Mich. 305; Rafael v. 
Verelst, 2 Wm. BI. 1055. In an action for damages 
because of the delay in delivering a telegram brought 
in a district court in the State of Texas, the contract 
sued on and the delay causing the injury occurred in 
Arkansas and the party injured was a citizen of the 
latter State. These facts were set up in avoidance of 
the complaint, but the contention was made for the 
tirst time on appeal and, for this reason, the court of 
civil appeals declined to entertain it. Had it been 
made in apt time and manner the court certainly 
could have elected to decline jurisdiction and dis- 
missed the cause without prejudice to bringing the 
action in the proper jurisdiction. Western Union 
Tel. Co. v. Russell (Tex. Civ. App.), 33 S. W. Kep. 
708. This seems clear from the following language of 
the court: “There may be some question of the pro 
priety of our courts allowing themselves to be made 
the dumping grounds for litigants of other States 
where the parties and witnesses reside there, the 
cause of action arose there, the contraet was to have 
been performed there, and the courts of that State are 
Open to them; and in such cases there can be no rea- 
sonable ground for seeking this jurisdiction in order 
to get the advantage of some more favorable ruling 
than the decisions of their own State afford them. 
The doctrine of comity certainly should not be 





strained to load down our already crowded dockets 
with such cases.”” And as a general rule, the courts 
of one State will not take cognizance of causes where 
the internal policy of the foreign State is necessarily 
involved. Pickering v. Fisk, 6 Vt. 102. 

W. C. RODGERS. 
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1. ACTIONS IN REM—Situs in Debts — Garnishment.— 
The defendant, a resident of North Dakota, insured 
his house, situated in that State, aguinst loss by fire, 
in the garnishee, a foreign insurance company, organ 
ized in England, nd doing business in North Dakota 
and in this State. A loss occurred, and this action wus 
brought in this State by acreditor ef defendant. Serv- 
ice was made on the garnishee by serving on the in- 
surance commissioner, and service in the main action 
was madeon the defendant by publication. None of 
the transactions out of which the indebtedness uruse 
took place in this State, and the indebtedness wus not 
payable inthis State. Held, the action was one in rem. 
—SWEDISH-AMERICAN NAT. BaNK OF MINNEAPOLIS V. 
BLBECKER, Minn., 75 N. W. Rep. 740. 

2. ADMINISTRATION—Executurs De Son Tort—Con- 
version of Assets.—Executors deson tort, having jointly 
converted certain notes of an estate, which had never 
been returned as assets, Cannot claim that such notes 
are assets, and only collectible by an administrator ap- 
pointed; and a personal decree against them for the 
amount thereof is proper.—WEAVER V. WILLIAMS, 
Miss., 23 South. Rep. 649. 

8. ATTACHMENT FOR SERVICES RENDERED.—Services 
rendered under an agreement to pay their value, which 
could be definitely ascertained, constitute udebt which 
will support an attachment, notwithstanding that wit- 
nesses may differ as tothe reasonable value of such 
services.—EVANS V. BRENEMAN, Tex., 468. W. Rep. 80. 

4. ATTORNEY AND CLIENT—Lien for Compensation.— 
Where an assignee for benefit of creditors, who was 
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engaged in prosecuting a suit for infringement of a 
patent belonging to the estate, contracted with a third 
person, who was suing the same party for infringe- 
ment on another patent,to unite their interests for 
their mutual benefit, and authorized such third person 
to carry on or settle the litigation at his own expense 
and divide the net amount recovered equally between 
them, held, that the latter had authority to employ a 
solicitor and counsel who should be entitled toa lien 
for their fees on the fund recovered by their efforts.— 
TUTTLE V. CLAFLIN, U.S. C.C., 8. D. (N. Y.), 86 Fed. 
Rep. 964. 

5. BAILMENTS — Application of Payments.—One who 
receives and appropriates to his own use money sent 
him fora particular purpose will be held to have re- 
ceived and retained it in accordance with the purpose 
for which it was sent.—LIFE INS, CLEARING CoO. ALT- 
SHULER, Neb., 75 N. W. Rep. 862. 

6. BANKS AND BANKING—Collections—Insolvency.—A 
bank at Moline forwarded to a bank in Omaha, Neb., 
for collection, and so indorsed, a note payable at the 
Holt County Bank, O’Neill, Neb. It was sentto the 
latter by the intermediary bank, indorsed for collec- 
tion, but inclosed with a letter by which the bank of 
collection was instructed to credit the amount of the 
note, when paid, to the Omaha bank, between which 
and the bank of collection there had been continuous 
dealings and accounts during four or five years prior 
to and inclusive of the time of this transaction. The 
collection was paid, and a credit given for the 
amount to theintermediary bank, and on the same day 
the bank of collection failed. Its account with the 
Omaha bank was atthe time overdrawn. Held, that 
the Omaha bank was liable to the Moline bank for the 
amount ofthe note.—FIRST NAT. BANK OF OMAHA V. 
FrRsT NAT. BANK OF MOLINE, ILL., Neb., 75 N. W. Rep. 
843. 

7. BETTERMENTS — Right to Reimbursement.—One 
who acquired a quitclaim deed to land which he knew 
had been the contemplated location of a railroad, and 
which had been graded up to make an embankment 
fora track, and had been inclosed by a fence, which 
he moved back, and who then improved the premises 
by planting fruit trees thereon, was not entitled to re- 
cover their value as betterments, on the company’s re- 
covering the premises.—LEMERAND V. FLINT & P. M. 
R. Co., Mich., 75 N. W. Rep. 763. 

8. BILLS AND NOTES — Sunday Laws.—The giving of 
notes fora running account does not waive the maker’s 
right, when sued on such notes, to set up as a defense 
that part of the goods were sold in violation of the 
statute.—WADSWORTH V. DUNNAM, Ala., 29 South. Rep. 
899. 

9. BUILDING AND LOAN ASSOCIATION — Usury—Mort- 
gage.—A by-law of aloan and investment company 
provided that a borrower might repay his loan, or any 
part thereof, equaling the amount due to retire, at its 
face value, any one or more of the shares of stock on 
which the loan is made, provided that at the time of 
such payment the shares on which the loan is based, 
or so many as are paid off, shall be withdrawn. Held, 
that where all the payments made upon a usurious 
mortgage, however applied by such company, 
amounted tothe face of the loan, such mortgage will 
be deemed paid, and the mortgagee entitled under this 
by-law, on surrender of the stock, to its cancellation. 
—NaT. LOAN & INVEST. CO. OF DETROIT, MICH., V. 
STONE, Tex., 46S. W. Rep. 67. 

10. BUILDING ASSOCIATIONS — Withdrawal.—A stock- 
holder of a foreign building and loan association may 
recover the withdrawal value of his stock as provided 
by the statutes of the State, though the laws of the 
State under which the association is organized make 
different provisions.—StT. Louis LOAN & INVEST. Co. V. 
YANT!S, Ill., 50 N. E. Rep. 807. 

1l. CHATTEL MORTGAGES—Laborer’s Lien—Priority.— 
A chattel mortgage on growing crops, for money used 
for seed und plowing, takes precedence over laborer’s 
lien for harvesting, there being no other statutory pro- 





vision as to priority than that, ‘‘other things being 
equal, different liens have priority according to the 
time of their creation.”—WILSON Vv. DONALDSON, Cal., 
583 Pac. Rep. 404. 

12. CHATTEL MORTGAGE — Unplanted Crop.—Under 
section 4680, Rev. Codes, a valid mortgage may be made 
upon an unplanted crop, and will attach thereto as a 
lien as soon as the same comes into existence by the 
agency of the mortgagor.—DONOVAN V. ST. ANTHONY & 
D. ELEVATOR Co., N. Dak., 75 N. W. Rep. 809. 


13. CONFLICT OF LAWS — Presumptions as to Foreign 
Statutes.—A decision ofthe highest court of another 
State as tothe law of that State on a particular ques- 
tion, made only one year prior to the execution of the 
contract in controversy,to which it applies, will be 
presumed to contain the lawin force at thetime the 
contract was executed, inthe absence of any other 
decision or statute to the contrary.—MEUER V. CHICAGO, 
M. &St. P. Ry. Co., S. Dak., 75 N. W. Rep. 823. 


14. CONSTITUTIONAL LAW—Weighing Coal at Mines.— 
Laws 1893, ch. 188, entitled ‘‘An act to regulate the 
weighing of coal atthe mine,” held valid, and notin 
conflict with the provisions of the constitution of the 
State or the United States.—WILSON V. STATE, Kan., 5% 
Pac. Rep. 371. ‘ 

15. CONTEMPT — Proceedings Supplementary to Ex- 
ecution.—Rev. St. 1889, § 4971, provides that, whenever 
an execution is returned unsatisfied, the judgment 
creditor may, within five years thereafter, be entitled 
to an order requiring the debtor to appear and undergo 
an examination asto his ability to satisfy the judg 
ment, and the court may issue a writ of attachment, 
and punish the debtor for contempt if he fail or neg- 
lect to obey such order. Held, thata failure to com- 
ply with an order of the court directing a debtor to de- 
liver the property after such an examination is not 
punishable by imprisonment.—IN RE KNAUP, Mo., 468. 
W. Rep. 151. 

16. CONTRACT — Executory Contract — Action for 
Breach.—An action for a breach of executory contract 
cannot be maintained upon a mere declaration by the 
other party, before performance is due, that he does 
not intend to comply with the terms of his agreement. 
—KInG Vv. WATERMAN, Neb., 75 N. W. Rep. 830. 

17. CONTRACT TO SELL LAND—Construction.--Upon a 
contract for the sale of land, in which the purchase 
price is payable by installments, and a deed isto be 
given after certain installments have been paid, the 
question whether the covenants to pay the install- 
ments and to give the deed are concurrent and depend- 
ent, and the price cannot be recovered without a ten- 
der of the deed, or are independent, depends upon the 
intention ofthe parties as gathered from the whole 
contract.—GLENN V. ROSSLER, N. Y.,50N. E. Rep. 785. 

18. CORPORATIONS—Assessment on Stock.—An assess 
ment, asthat term is understood in corporation law, 
isa levy made upon the stock of the corporation re- 
quiring the stockholder to pay in proportion to the 
amount of stock owned by him.—OMAHA LAW LIBRARY 
ASSN. V. O'CONNELL, Neb., 75N. W. Rep. 837. 

19. CORPORATIONS — Liability of Stockholders.—One 
creditor of a corporation cannot maintain an action in 
his own name, and for his own benefit, against the 
debtor stock subscribers of a corporation; but, to sub- 
ject unpaid stock subscriptions to the payment of cor- 
porate debts, all debtor stock subscribers and all cred- 
itors of the corporation should be made parties, and 
a receiver appointed.—VAN PELT V. GARDNER, Neb., 75 
N. W. Rep. 874. 

20. COUNTY WARRANTS—Validity—Existing Indebted- 
ness.—Warrants on acounty treasurer issued by the 
county auditor for the current expenses of the county, 
such as sheriff’s fees, after the constitutional limit of 
indebtedness has been reached, but in anticipation of 
the collection of a tax already levied, are valid to the 
extent of taxeslevied. Such warrants do not augment 
the existing indebtcdness ofthe county, within the 
meaning of the constitution of the State. Construing 
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sections 183, 187, State Const.—DARLING V. TAYLOR, N. 
Dak., 75 N. W. Rep. 766 

21. CREDITORS’ BILL — Equitable Assignment. — An 
agreement of a debtor to pay his creditor’s claim out 
of the moneys of a particular fund, but which gives 
the creditor no present right in or control over such 
fund or any part thereof, does not operate as an 
equitable assignment of any part of such fund to the 
creditor. — FAIRBANKS, MORSE & Co. V. WELSHANS, 
Neb., 75 N. W. Rep. 865. : 

22. CRIMINAL Law—Homicide—Infant Child.—Where 
a child born alive afterwards dies by reason of bruises 
inflicted on it, before birth, by the beating of its 
mother, the offense is murder.—CLARKE V. STATE, 
Ala., 23 South. Rep. 671. 

23. CRIMINAL Law—Homicide — Self-defense. — The 
right of self-defense may arise though one is defending 
himself against danger which he himself has pro- 
voked, so as to make the homicide justifiable.—PatT- 
TERSON V. STATE, Miss., 25 South. Rep. 647. 

24. DAMAGES—Personal Injuries.—The value of med- 
ical treatment necessitated by a personal injury, but 
for which no charge was made, is not an element of 
recovery for the wrong.—MORRIS V. GRAND AVE, Ry. 
Co., Mo., 448. W. Rep. 170. 

25. DAMAGES FOR FUTURE PAIN—Proximate Cause.— 
Damages for future physical suffering should be lim- 
ited to such as willresult with reasonable certainty 
from the injury, and an instruction permitting the 
consideration of the pain for such time as it ‘‘may” 
continue in the future, as shown by the evidence, is 
erroneous.—FORD V. CITY OF DES MOINES, Iowa, 75 N. 
W. Rep. 630. 

26. DECEIT — False Representations — Liability to 
Third Persons.—A bank whose officers make false rep- 
resentations to an insurance commissioner, concern- 
ing the amount which an insurance company has on 
deposit with it, whereby the commissioner is induced 
to issue a license, is not liable to a third person who 
was induced to purchase shares in the company bythe 
fact that such license had been granted.—HINDMAN V. 
FIRST NaT. BANK OF LOUISVILLE, U.S.C. C., D. (Ky.), 
86 Fed. Rep. 1013. 

27. DEED—Cancellation—Fraud.—Where the grantor 
is of weak mind and needy, and the consideration for 
real estate conveyed grossly inadequate, fraud is to be 
inferred; and grantor is entitled to its cancellation, on 
putting the grantee in status quo before conveyance.— 
CLARK V. LOPEZ, Miss., 23 South. Rep. 648. 


28. DESCENT—Bill for Distribution.—Where an intes- 
tate leaves no debts, and there has been no adminis- 
tration of his estate, a suit may be maintained in equity 
by one of the distributees, against those in possession, 
for distribution of the estate, an accounting of the 
portion wasted or converted, and a recovery of com- 
plainant’s portion, although possession of defendants 
be adverse to the title of complainant.—TEAL V. CHAN- 
CELLOR, Ala., 23 South. Rep. 651. 

29. DOWER—Fraudulent Conveyances. — The dower 
right ofa wife in the real estate of her husband, while 
inchoate, is not a possessory right, but is a present, 
subsisting right or iuterest of a legal character, and 
can only be extinguished by the voluntary release or 
act of the wife, or operation of law.—DavVID ADLER & 
SONS CLOTHING CO. Vv. HELLMAN, Neb., 75 N. W. Rep. 
877. 

30. ELECTION OF REMEDIES-—Action on Note.—Where 
one who is a stranger to a note agrees with the maker, 
for a valuable consideration, to pay the note, the payee 
may be compelled in equity by the payor to proceed 
against the stranger; but, if he is not compelled to so 
proceed, he may sue the maker or the stranger, as he 
may elect.—HINKLE V. HINKLE, Ind., 50 N. E. Rep. 829. 

31. EViDENCE—Parol Evidence.—The holder of a writ- 
ten agreement, by which the owner of certain real 
estate agrees to transfer the real estate to him, may 
assign the agreement to athird party by a written as- 
signment absolute on its face, and, after a transfer of 





the property to the third party, may show in a court 
of equity that the assignment was merely a security 
foraloan, and prove the same by parol evidence.— 
HIERONYMOUS V. GLASS, Ala., 23 South. Rep. 674. 


82. EVIDENCE — Parol Evidence — Consideration of 
Contract.—The rule against the reception of parol 
evidence to add to, vary, or contradict a written con- 
tract is not infringed by receiving parol evidence of 
the actual consideration to determine its validity or 
its failure, or whether or not it supports the contract. 
—HAMAKER V. Coons, Ala., 23 South. Rep. 655. 


33. EXECUTION — Exemptions — Purchases with Pen- 
sion Money.—One seeking to establish an exemption 
in property alleged to have been partly paid for with 
pension money must show, not only that such money 
was invested in the property, but also the exact 
amount invested.—LEE V. TEETER, Iowa, 75 N. W. Rep. 
655. 


34, FEDERAL CouRTS—Jurisdiction.—A suit to restrain 
a decree entered in another equity suit in the same 
court may be sustained in a federal court, although all 
parties are citizens of the same State, as it is not an 
original suit, but purely ancillary and supplementary 
to the previous one; especially where the United 
States marshal isa party @@fendant. The court has 
inherent jurisdiction over its own process, to prevent 
abuse.—BROADIS V. BROaDIS, U. 8. C. C., N. D. (Cal.), 
86 Fed. Rep. 951. 


35. FORCIBLE ENTRY AND DETAINER.—Forcible entry 
and detainer is essentially an action given to protect 
actual occupation of real estate against unlawful in- 
trusion or forcible detention ; and, to maintain such an 
action, a plaintiff must prove that he or his grantor 
was in the actual and peaceful possession of the prem- 
ises in dispute.—O’NEILL V. ERICKSON, Minn., 75 N. W. 
Rep. 701. 


36. FRAUDULENT CONVEYANCES — Evidence. — There 
exists no rule of law avoiding a mortgage to secure an 
existing debt, induced by hope or agreement that ex- 
tensions will be granted and payments accepted in 
installments; and the recital of such purpose in the 
mortgage does not, in itself, establish an intent to 
hinder, delay, or defraud other creditors.—UNITED 
STATES NAT. BANK OF OMAHA V. WESTERVELT, Neb., 
75 N. W. Rep. 857. 


37. FRAUDULENT CONVEYANCES—What Constitutes.— 
A debtor, about to fail, deeded his store buildings to 
his mortgagee, they being worth but little more than 
the debt; and a land contract was made back to his 
wife,on which he afterwards made a payment. He 
then mort;s;aged his stock to his brother-in-law, execut- 
ing a second mortgage to his wife, who also purchased 
the stock under the brother-in-law’s mortgage; and 
the debtor continued to manage the business. Held, 
that there was fraud as against other creditors, but, 
the mortgagee of the buildings not participating, it 
was protected to the extent of its debt, the deed being 
treated as a mortgage.—DESBECKER V. ME) DELSON, 
Mich., 75 N. W. Rep. 621. 

38. GARNISHMENT — Res Judicata. — A plain money 
judgment by default against a garnishee, as ancillary 
to an attachment suit, where no issue was made as to 
garnishee’s right to the goods as assignee for the bene- 
fit of creditors, is not res judicata in an action by said 
garnishee as assignee for benefit of creditors to re 
cover the value of the goods seized while in his pos 
session as assignee, and sold by order of court in the 
direct attachment suit. — SCHNEIDER-Davis Co. Vv. 
Brown, Tex., 468. W. Rep. 108. 

39. GirT—Delivery of Bank Book. — A delivery to a 
donee of a deposit book issued by a savings bauk, con- 
taining entries of deposits to the credit cf the donor, 
with the intention to give the donee the deposits rep- 
resented by the book, and accompanied with appro 
priate words of gift, is a sufficient delivery to constitute 
a valid gift of such deposits, without assignment or 
transfer in writing.—POLLEY Vv. HICKS, Ohio, 50 N. E. 
Rep. 809. 
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40. HOMESTEAD — When Right Attaches. — Plaintiff 
purchased a lot, and began the erection thereon of a 
house, for his home. The homestead then occupied 
by him wasthen sold, and during the building of the 
new house he resided in arented one. Some articles 
were removed to a shed on the new premises, and 
plaintiff cultivated a garden there, but the greater 
part of the household goods were moved into the 
rented house. On completion, the family moved into 
the new house, and used itas a homestead. Held, 
that the homestead character attached only from 
actual occupancy of the premises.—BLUE V. HEILPRIN, 
Iowa, 75 N. W. Rep. 642. 


41. HOSBAND AND WIFE—Tenancy by Curtesy.— Where 
the husband is entitled to possession of his wife’s land 
during coverture, as tenant by the curtesy initiate, 
both husband and wife must join in the execution and 
acknowledgment of a deed, in order to convey the legal 
title. —CLay Vv. MAYER, Mo., 46 S. W. Rep. 157. 


42. INJUNCTION — Dissolution.—The continuance of a 
preliminary injunction to abate a nuisance is largely a 
matter of discretion of the court, and its action will 
not be disturbed on appeal unless abuse of discretion 
appears.—MARKS V. WEINSTOCK, LUBIN & CoO., Cal., 53 
Pac. Rep. 362. 


@ 

43. INJUNCTION—Violation of Restraining Order—Con- 
tempt.—A defendant guilty of continuous and repeated 
violations of arestraining order cannot excuse himself 
on the ground that the order is open to different con- 
structions, and, construing it for himself, he had ab- 
stained from doing such acts as fell within the letter 
ofthe order. The spirit as well as the letter of the or- 
der should be obeyed.—ECONOMIST FURNACE CoO. V. 
WROUGHT-IRON RANGE Co., U. 8.C. C., D. (Ind.), 86 
Fed. Rep. 1010. 


44. INSURANCE — Condition—Waiver.—A condition 
against incumbrances is waived by the company’s de- 
livering the policy with knowledge of the incum- 
brance.—GERMAN INS. CO. V. EVERETT, Tex., 46 S. W. 
Rep. 95. 

45. INSURANCE—Knowledge of Company.—Knowledge 
on the part of an agent of an insurance company, au- 
thorized to countersign and issue its policies, of facts 
which render the contract voidable at the insurer’s op- 
tion, is knowledge of the company; and Of such facts is 
that additional insurance has been obtained contrary 
to an expressed condition of the contract.—HOME FIRE 
Ins. CO. V. BERNSTEIN, Neb., 75 N. W. Rep. 839. 

46. INSURANCE COMPANY—Service of Process—Conflict 
of Laws.—Where the laws of another State provide in 
one statute that no foreign corporations shall do busi- 
ness therein without having an authorized agent or 
agents on whom process may be served, andin an- 
other statute that a foreign insurance company shall, 
before doing business, appoint the commissioner of in- 
surance to be its agent for service, but does not make 
the latter statute exclusive, service on an agent of a 
foreign insurance company appointed under the 
former statute will confer jurisdiction.—GREEN Vv. 
EQUITABLE MOT. LIFE & ENDOWMENT ASSN. OF WATER- 
L»o, Iowa, 75 N. W. Rep. 635. 

47. INTERSTATE COMMERCE—Contracts for Short Lim- 
itation—Validity.—The provision of Rev. St. 1895, art. 
3378, that a stipulation in a contract for a shorter Jim- 
itation t! an two years in whichto sue, and of article 
3379, that a stipulation requiring notices of a claim for 
damages to be given within less than 90 days, as a con- 
dition tothe right to sue, shall be void, are valid, as 
applied to a contract for the carriage of goods from the 
State into another State or territory.—ARMSTRONG V. 
GaLVESTON, H.&S. A. Ry. Co., Tex.,468. W. Rep. 33. 

48. JUDGMENT—Res Judicata.—A judgment in a pro- 
bate court wasin favor of the administrator against 
the estate of the deceased. Ajudgment inan eject- 
ment suit concerning the same subject-matter was in 
favor of the heirs of deceased against the administra- 
tor. Held that, as there was no privity between the 
parties, the administrator was not estopped by the 





ejectment suitto assert his former judgment.—CLARK 
v. BETTELHIEM, Mo., 46S. W. Rep. 135. 

49. LANDLORD AND TENANT—Lien for Advances.—H 
was to have a landlord’s lien to secure advances made 
to erect a building on his land, which wereto be repaid 
in monthly installments, and, on failure to make such 
payments, the whole amount was to become due, or H 
could declare the contract forfeited, and retake the 
premises. Held, that H hada contract lien upon the 
premises to the amount of the unpaid advances.— 
KEYES V. WHITLOCK MFG. Co., Iowa, 75 N. W. Rep. 658. 

50. LIFE INSURANCE—Insurable Interest.—An aunt 
has an insurable interest in the life of her niece, living 
with her at different times from early childhood, and 
whom she supports.—CRONIN V. VERMONT LIFE INs. 
Co., R. I., 40 Atl. Rep. 497. 

51. LIMITATIONS — Surrender of Pledge. — A pledgor 
cannot compel the surrender to him of securities 
pledged, without paying the indebtedness, on the 
ground that the statute of limitations has run against 
it; and, further, he will be estopped from setting up 
the statute where,in his complaint in an action be- 
tween the parties, he has admitted and alleged the in- 
debtedness.—GAGE V. RIVERSIDE TRUST Co., U.S. C.C., 
8S. D. (Cal.), 86 Fed. Rep. 984. 

52. Lis PENDENS—Bova Fide Purchaser.—A purchaser 
pendente lite from one who is not named as a party de- 
fendant in a notice of lis pendens is not affected by the 
final judgment in the case. But if the person from 
whom he buys is in fact a party to the suit, and the 
purchaser knows of such action against him at the 
time of the purchase, he takes the property which is 
involved in the action subject to the final judgment 
therein.—BUXTON V. SARGENT, N. Dak., 75 N. W. Rep. 
811. 

53. MANDAMUS TO GOVERNOR—Board of Officers.—The 
courts have not power to issue a mandamus to the gov- 
ernor, either alone, or as one of « board of officers of 
which he is a member by virtue of his office, requiring 
him to perform any act, either purely ministerial or 
otherwise.—PEOPLE V. MORTON, N. Y., 50N. E. Rep. 791. 

54. MARRIED WOMAN. — A married woman cannot 
bind herself personally for the debt of her husband, or 
for acommunity debt, and it is error to render judg- 
ment jointly aguinst the husband and wife, on a note 
signed by both, in the absence of a showing that the 
debt was created for the separate use and benefit of 
the wife, or for the use and benefit of her separate es- 
tate.—JAECKEL V. PEASE, Idaho, 53 Pac. Rep. 399. 

55. MASTER AND SERVANT—Negligence — Assumption 
of Risk.—Where a servant engaged in tearing downa 
wall of stone and mortar by the undermining process 
(that is, by first removing the stone from the bottom of 
the wall) is injured, the doctrine of the assumption of 
risks, laid down in what are known asthe ‘‘Gravel-Pit 
Cases,”’ does notapply. It cannot be held, as a matter 
of law, that such a servant assumes the risks and dan- 
gers incident to the employment.—WOLF v. GREAT 
NORTHERN Ry. Co., Minn., 75 N. W. Rep. 702. 

56. MASTER AND SERVANT — Negligence — Railroad 
Companies.—Under Code 1873, § 1307, providing that 
railroad companies are liable for damages sustained 
by employees in consequence of the neglect of co- 
employees when such wrongs are in any manner con- 
nected with the use and operation of the railroad, a 
railroad company is liable for injuries sustained by a 
brakeman, whose duty it is to assist a coul heaver in 
coaling the engine, and who is injured while so doing, 
through the negligence of the coal heaver.—REDDING- 
TON v. CHICAGO, M. & ST. P. R. Co., lowa, 75 N. W. 
Rep. 679. 

57. MINES AND MINING—Extralateral Rights.—A relo- 
cation of aclaim which conflicts with another claim, 
so as to exclude the part in conflict, though accom- 
panied by an express statement that the line of the 
other claim becomes an end lineof the new location, is 
not a concession or agreement that such line is an end 
line of the other claim. Coincidence of lines between 
cluims does not make them either side lines or end 
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lines. —WALRATH V. CHAMPION MIN. Co., U.S.S.C., 18 
8. C. Rep. 909. 

58. MORTGAGE—Forged Mortgages — Ratification.—A 
mortgage to which the mortgagor’s name and the 
justice’s acknowledgment were forged is void, and no 
title passes to the purchaser at a foreclosure sale, as 
against a second mortgagee, though the mortgagor, 
when informed of the forgery, acquiesced in it, and 
stood willing to ratify the actso far as her interests 
were concerned.—FINLEY V. BABB, Mo., 46 S. W. Rep. 
165. 

59. MORTGAGE—Payment — Presumption. — The pre- 
sumption of payment of mortgage from lapse of more 
than 20 years after its maturity is not rebutted by that 
fact that the mortgagee, for some time before his 
death, lived with the mortgagor, and retained exclu- 
sive possession of the mortgage.—HaRrT v. BUCHER, 
Pa., 40 Atl. Rep. 511. 

60. MUNICIPAL CORPORATION —Ordinance—Regulation 
of Slaughter Houses.—A city council, under charter 
authority to protect the health of the city’s inhabit- 
ants, and establish, control, and regulate slaughter 
houses, and regulate the sale of fresh meats, inthe 
city and police jurisdiction, is authorized to prohibit 
by ordinance the slaughter of auimals to be used for 
foed within the city or police jurisdiction, unless 
slaughtered in a house or pen constructed in accord- 
ance with specifications set out in the ordinance, al- 
though the operation of the ordiaance was not sus- 
pended until approved buildings could be constructed. 
—Boyp Vv. CITY COUNCIL OF MONTGOMERY, Ala., 23 
South. Rep. 663. 

61. MUNICIPAL IMPROVEMENT—Assessment for Part.— 
Gen. Street Law, § 12 1-2, as amended by St. 1889, p. 169, 
providing that the city council, instead of waiting till 
the completion of the improvement, may, on comple- 
tion of two blocks, order an assessment for the propor- 
tionate amount of the contract completed, which may 
thereupon be collected, does not apply where the con- 
tract has been abandoned, and the time for its comple- 
tion has expired.—KELSO V. COLE, Cal., 53 Pac. Rep. 
353. 

62. NEGLIGENCE—Railroad Company—Negligence of 
Co-employee.—Plaintiff's injuries were caused by a co- 
employee of defendant railway company negligently 
shoving against him a plank“ used as a bridge from a 
car to a live engine, over which they were carrying 
coal to fillthe tender. Held, that the negligence was 
connected with the movement of the engine, and the 
company was liable under Code, § 2071, which provides 
that every corporation operating a railway shall be 
liable for damages sustained by employees in conse- 
quence of mismanagement of other employees in any 
manner connected with the use and operation of any 
railway on or about which they shall be employed.— 
AKESON V. CHICAGO, B. & Q. R. Co., Iowa, 75 N. W. Rep. 
676. 

63. OFFICE AND OFFICERS—Proceeding to Try Title.— 
Mandamus is not a proper proceeding to try title to 
office.—LYNDE V. DIBBLE, Wash., 53 Pac. Rep. 370. 


64. PARENT AND CHILD—Employment of Child.—One 
who employs an infant in a dangerous business with- 
out the mother’s consent—the father being dead—is 
liable to the mother for any injury resulting to the in- 
fant therefrom which impairs his capacity to earn 
money.—UNION NEWS Co. Vv. MoRROw, Ky., 46S. W. 
Rep. 6. 

65. PARENT AND CHILD—Seduction.—In this State the 
father has a cause of action for the seduction of his 
minor daughter, and this is true when such daughter 
lives in the family of athird person, and receives and 
controls her own wages; it not appearing that the 
father has ever relinquished his legal right to demand 
her services.—INGWALDSON V. SKRIVSETH, N. Dak., 75 
N. W. Rep. 772. 

66. PARTNERSHIP—Contract by Member of Firm.— 
Where a member of a firm makes a contract in his own 
name for his own benefit, and subsequently transfers 





it to the firm, he cannot maintain an action thereon in 
his own name, but suit should be brought by both 
partners; but if, after making the contract, he trans- 
fers one-half of the contract to his partner, without 
making it the property of the firm, he may sue thereon 
alone.—CLEVELAND v. HEIDENHEIMER, Tex., 468. W. 
Rep. 30. 

67. PLEADING—Bill of Particulars.—The court cannot 
compel plaintiff to disclose the specific evidence on 
which he relies for a recovery, by an order requiring 
him to furnish a bill of particulars.—BLACKBURN V. 
WASHINGTON GOLD MIN. Co., Wash., 53 Pac. Rep. 369. 

68. PLEDGES—Liability of Pledgee of Bank Stock.—A 
pledgee of national bank stock is not liable as a stock- 
holder for assessments, except by estoppel.—BaKg&rR V. 
OLD NAT. BANK OF PROVIDENCE, R. I., U. 8. C. C., D. (R. 
I.), 86 Fed. Rep. 1006. 

69. PRINCIPAL AND AGENT—Conversion by Agent.—An 
agent who has money in his hands belonging to his 
principal, which he is instructed to loan upon real es- 
tate security, becomes charged with the money witb- 
out demand immediately upon conversion of it to his 
own use, although the principal subsequently took the 
agent’s note for the amount so converted, and judg- 
nent was taken onthe note.—BARTELS V. KINNINGER, 
Mo., 468. W. Rep. 163. 

70. PRINCIPAL AND SURETY—Bonds—Consideration.— 
Where a bond was delivered by the principal in viola- 
tion of a condition on which it was signed by the sure- 
ties, the obligee may nevertheless recover thereon, if 
he was ignorant of the conditions on which the sure- 
ties signed.—BENTON COUNTY SAV. BANK OF NORWAY V. 
BODDICKER, lowa, 75 N. W. Rep. 682. 

71. ProckEss — Exemptions.—The common-law rule 
which protected suitors from arrest on civil writs 
while in attendance upon judicial proceedings has 
been enlarged by modern authority, and will now 
afford full protection to suitors and witnesses who are 
non-residents of the State or county from all forms of 
process of acivil nature during their attendance be- 
fore any judicial tribunal, and for a reasonable time in 
going and returning.— HICKS V. BESUCHET, N. Dak., 75 
N. W. Rep. 793. 

72. PUBLIC Lanps—Boundaries — Meander Line.— 
Where an irregular tract or lot of land abuts upon a 
stream of water, and a meander line is run ostensibly 
along this shore line for the purpose of fixing the area 
of such tract, the real boundary of the tract is the shore 
line, and not the meander line.—HEALD V. YUMISKO, 
N. Dak., 75 N. W. Rep. 806. 

73. PUBLIC LanpDs—Government Survey.—The rule is 
well settled that the corner of a government subdivis 
ion of land is where the United States surveyors estab- 
lish it, whether the location is right or wrong.—BELTzZ 
Vv. MATHIOWITZ, Minn., 75 N. W. Rep. 699. 

74. RAILROAD COMPANY—Neglige — Li -—A 
railroad company,in construction of its roadbed, is 
not bound to use care to prevent injury to persons who 
may thereafter be licensees on itsright of way.—Hovus- 
Ton & T. C. R. Co. Vv. SGALINSKI, Tex., 46 8. W. Rep. 113. 

75. RAILROAD COMPANY—Negligence as to Children. 
—A railroad company is not liable for an injury toa 
boy seven years of age, who fell in front of a moving 
train in a switch yard, where he had no right to be, de- 
fendant’s servants having done al! they could to avoid 
the injury after the boy’s peril was discovered.—JacKk. 
SOn’S ADMR. V. LOUISVILLE & N. R. Co., Ky., 46 8. W. 
Rep. 5. 

76. REAL EsSTaTE BROKERS—Commission.—In an ac- 
tion to recover a real estate broker’s commission, it 
appeared that the owner’s in naming their. price, had 
informed the broker that they were willing to sell for 
less if necessary, and that a prospective purchaser who 
had obtained an option from the broker was, before 
the owners had reduced the price, negotiating to sell 
the land to a third person for less than the owner’s 
upset price. Held, that the facts did not conclusively 
prove that the broker had acted in bad faith.—Har- 
VEY V. LINDSAY, Mich., 75 N. W. Rep. 627. 
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77. RECEIVER—Appointment of Ancillary Receiver.— 
A receiver of a foreign corporation appointed by a 
court of the foreign State cannot maintain an action in 
this State against such corporation as sole defendant, 
for the sole purpose of obtaining the appointment in 
this State of an ancillary receiver.—MABON v. ONGLEY 
ELEC. Co., N. Y., 50 N. E. Rep. 805. 


78. SCHOOLS—Tuition—Domicile.—One’s residence is 
where he has his established home, and to which, 
when absent, he intendsto return. To effect a change 
of domicile, there must not only bea change of resi- 
dence, but an intention to permanently abandon the 
former home.—STATE V. SCHOOL DIST. OF CITY OF SU- 
PERIOR, Neb., 75 N. W. Rep. 855. 


79. STATUTES — Repeal.—Rule applied that, where an 
act provides that a prior statute ‘‘shall be amended so 
as toread as follows,” the amendatory act is a sub- 
stitute forthe original statute, and repeals all those 
parts ofthe prior act which are omitted.—_SHADEWALD 
Vv. PHILLIPS, Minn., 75 N. W. Rep. 717. 


80. SUBROGATION — Garnishment.—A bank having 
county funds on deposit, secured by an indemnity 
bond, gave the county additional security in the form 
of bills and notes. The bank failing, the county col- 
lected its claim from the surety by sale of his real es- 
tate on execution. A creditor of the surety subse- 
quently levied on the same real estate, and sold it un- 
der execution. The receiver ofthe bank garnished 
the proceeds of the bills and notes in his own hands in 
a suit against the surety. Held, that such creditor was 
not entitled to be subrogated to the county’s lien on 
the collateral security.—RICHARDS V. COWLES, Iowa, 75 
N. W. Rep. 648. 


81. TAXATION—Illegal Tax—Injunction.—A suit in 
equity will not lie to restrain the collection ofa per- 
sonal tax on the sole ground that it is illegal.—LairbD, 
NORTON & CO. Vv. PINE CouNTY, Minn., 75 N. W. Rep. 
723. 


82. TAXATION FOR COUNTY ROADS — Validity.—Acts 
20th Gen. Assem. ch. 200, §1, authorizes the board of 
supervisors of each county to levy ataxon the “tax- 
able property” in the county for county road purposes. 
Held, such a levy on property in a city or incorporated 
town, whether any part is authorized to beor is ex- 
pended within city ortown limits or not, is valid.— 
CHICAGO, ETC. Ry. Co. v. MURPHY, Iowa, 75 N. W. Rep. 
680. 


83. TAXATION OF CORPORATIONS—Statement to Asses- 
sor.—The proper officer of a corporation made and de- 
livered to an assessor a statement of the amount of its 
capital stock and the other items, as required by Gen. 
St. 1894, § 1530, except it failed to include therein any 
statement that such corporation was indebted in any 
amount, and failed to verify such statement. Held, 
that the failure of the officer to swear to such state- 
ment did not invalidate it, and that the legal effect of 
said return constituted a representation that there 
was no indebtedness of the corporation.—STATE V. 
NORTHERN TRUST CO., Minn., 75 N. W. Rep. 754. 


84. Tax SALES—Redemption—Notice.—The statute 
providing for the notice is mandatory, and the time 
when the right to redeem expires must be stated 
clearly and correctly in the notice. Nodistinction can 
be made between a notice which extends the time and 
one in which such time is reduced. A notice which 
fixed the time as 90 days, the statute prescribing 60, is 
defective and invalid.—STaATE Vv. NORD, Minn., 75 N. 
Rep. W. 760. 


85. TELEGRAPH COMPANY — Negligence — Rights of 
Sendee.—The sendee of atelegram cannot recover cx 
contractu for negligence in its transmission, without 
proving a contract with the telegraph company to 
which he is a party or privy.—TOSTAL TEL. CABLE Co. 
v. FORD, Ala., 23 South. Rep. 684. 


86. TRIAL — Sufficiency of Notice.—2 How. Ann. St. § 
7551, provides “that written notice of trial shallin all 





cases be served fourteen days before the first day of 
the term,” ete. Held, that anotice not signed with the 
name of the attorney or party giving it is insufficient. 
—HATHAWAY V. MARQUETTE CIKCUIT JUDGE, Mich., 75 
N. W: Rep. 761. 


87. TRUSTEE — Liability for Assessments.—A trustee, 
though not appointed by a willor an order of a court 
or judge, is not personally liable for assessments 
against stock of an insolvent national bank owned by 
this cestui que trust» but standing in his name, where he 
has been guilty of no fraud, concealment, or negli- 
gence.—Lucas V. CoE, U. 8. C.C., N. D. (N. Y.), 86 Fed. 
Rep. 972. 

88. TRUST DEED—Suspension of Power of Alienation. 
—A mortgage or deed of trust to secure bonds of a cor- 
poration does not suspend the absolute power of 
alienation of the property covered, and is notin con- 
travention of Civ. Code Cal. § 715, which inhibits the 
suspension of the power of alienation of persons fora 
longer period than the continuance of the lives of per- 
sous in being at the creation of the limitation.—ATLAN- 
TIC TRUST CO. V. WOODBRIDGE CANAL & IRRIGATION 
Co., U. 8. C. C.,N. D. (Cal.), 86 Fed. Rep. 975. 


89. TRUST DEED — Validity.—A deed to persons 
therein named as trustees, and totheir heirs and as- 
signs for the use and benefit of the residents of an un- 
incorporated village, is valid, and conveys an abso 
lute legal title to such persons for the use of the vil- 
lage.—MILLER V. ROSENBERGER, Mo., 468. W. Rep. 167. 


90. VENDOR AND PURCHASER — Representations.—A 
vendee of a farm cannot recover for a false representa. 
tion as to the number of acres contained therein, 
where such representations were a mere expression of 
opinion, and upon which he did not rely in making the 
purchase.—BANKSON V. LAGERLOF, Iowa, 75 N. W. Rep. 
661. 

91. WATERS—Irrigation—Priority of Water Privileges. 
—A senior appropriator from an irrigating stream may 
require a junior from a tributary which joins such 
stream below the point of the intake of the former’s 
ditch to surrender, before the senior does, his use of 
the water, in favor of appropriators from the main 
stream, senior to each, below the point where the 
tributary joins such stream.—WATER SOPPLY & STOR- 
AGE Co. Vv. LARIMER & WiK§D RESERVOIR CO., Colo., 53 


Pac. Kep. 386. 


92. WATERS—Right to Appropriate.—An occupant of 
public land, without title, may, by use of the waters 
from springs on adjoining public land, acquire a right 
to their use as against subsequent purchasers of the 
land on which such springs are situated.—WILLIAMS V. 
HARTER, Cal., 53 Pac. Rep. 405. 


93. WILLS—Construction— Bequest.—Testator devised 
his real estate to his son, subject to the payment ofa 
certain sum to his daughter, and thereafter provided, 
if she should “die before her husband, and leaving no 
children back,” the bequest to her should fall back to 
his son’s children. Held, that the bequest became 
hers absolutely on her husband predeceasing her, 
though she had no children.—REBMAN V. DIERDORFF, 
Penn., 40 Ati. Rep. 517. 


94. WITNESS—Privileged Communications to Physi- 
cian.—Under Code Civ. Proc. § 834, a physician cannot 
be permitted to disclose information obtained, either 
by word of mouth or by examination of the body, 
while treating a patient in his professional capacity, 
and in the course of investigations necessary to enable 
him to act in that capacity, though he did not treat the 
patient forthe particular ailment of which he so ob- 
tained information.—NELSON V. VILLAGE OF ONEIDA, 
N. Y., 50 N. E. Rep. 802. 


95. WRONGFUL ATTACHMENT—Damages.—Mental suf- 
fering and anguish, resulting from suing out a wrong- 
ful and malicious attachment, do not constitute an 
element of recovery of compensatory damages.—TIS- 
DALE V. MAJOR, Iowa, 75 N. W. Rep. 663. 





18t 
unt 
the 
Ho 
of 

and 
“eM 
Act 
The 
of ] 


Ss 
era! 
Ohi 
tice 
mul 
or € 
a n 
to a 
of ¢ 
son 
mal 
and 
tem 
are 
port 
effe 
this 
stat 
and 
brin 
the 
the 
of e 
but 
then 
itsel 
equi 
stan 
wrol 
Vise 
of tl 
trea’ 
proy 
Visic 
reco 


